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Truth Is Sranger than Fiction:* A Year in Professional Responsibility

Major David H. Robertson
Professor, Criminal Law Department
The Judge Advocate General’s School, United Sates Army
Charlottesville, Virginia

Introduction

The case facts that confronted the Court of Appeals for the
Armed Forces (CAAF) and the service courtsin the area of pro-
fessional responsibility this past year ranged from the mundane
to the bizarre. The corrective guidance in the court’s opinions
was not only directed at the all-too-familiar appellate target, the
defense counsel, but also included the trial counsel and the mil-
itary judge. With these tria participants providing their mis-
steps and misdeeds as a backdrop, the appellate courts took the
opportunity to address various areas of professional responsi-
bility, including judicial bias, judicial conduct, candor to thetri-
bunal, prosecutorial misconduct, conflict of interest, and of
course, the ever-present ineffective assistance of counsel.

Thisarticle reviews some of the more educational and enter-
taining cases of the past year. It doessoin hopes of adding flesh
to some of the bare-bones rules of professional responsibility,
while at the same time illustrating some of the interpersonal
dynamics that can occur both inside and outside of the court-
room. Additionally, this article draws some practical guidance
from these cases to help counsel and military judges avoid the
pitfalls to which their contemporaries fell victim.

The Rules of Professional Responsibility

The ethical rules governing the conduct of Army lawyers,
both military and civilian, and of non-government lawyers
appearing before Army tribunals are contained in the Army’s
Rules of Professional Conduct for Lawyers.?2 The Rules estab-
lish aframework of ethical conduct for these lawyersto follow
while performing their official duties.®> Army lawyers are
simultaneously bound by the ethical rules of their state licens-

ing authority.* Additionally, judges, counsel, and court-martial
clerical support personnel must comply with the American Bar
Association (ABA) Standards for Criminal Justice, unlessthese
rules conflict with the military’s ethical rules. Finaly, judges
are additionally bound by the 1972 ABA Code of Judicial Con-
duct (now the ABA Modd Code of Judicial Conduct) when its
rules are not in conflict with the military’srules.® The goal of
these rules and standards is not only to protect clients, but also
to protect third parties with whom the lawyers deal, and to
enhance the public’'s confidence in the judicial system.

The CAAF had to apply a broad range of standards con-
tained in the references mentioned above in its first two cases
of its 2002 term. In both United Sates v. Quintanilla® and
United Satesv. Butcher,” the court confronted the i ssue of judi-
cial conduct creating an appearance of bias.

Judicial Conduct and Impartiality

In Quintanilla, the CAAF ruled that the military judge had
abused his discretion when he failed to recuse himself sua
sponte after his actions created the appearance of bias. The
appellant in this case was charged with several offenses arising
out of his sexual conduct with three civilian teenage boys and
two male soldiers. One of these victims was JB, a nineteen
year-old civilian who, after the sexual encounters, moved out of
the appellant’s house and into the home of his employer, Mr.
Bernstein.®

At trial, the government called JB as its second witness.
After several members of the government failed to persuade JB
to enter the courtroom and testify, the military judge, on his
own initiative, exited the courtroom and proceeded to where the

1. Anonymous, quoted in JoHN BARTLETT, FAMILIAR QuoTaTions 403 n.3 (Little, Brown & Co., 16th ed. 1992) (“Truth is stranger than fiction, but not so popu-

lar.”).

2. U.S.Der'T oF ARMY, ReG. 27-26, LEGAL SERvICES. RuULES oF ProrFessioNnAL ConbucT For LAwYERs (1 May 1992) [hereinafter AR 27-26].

3. For adetailed analysis of the Army’s current rules and the history behind their development and adoption, see Major Bernard P. Ingold, An Overview and Analysis
of the New Rules of Professional Conduct for Army Lawyers, 124 MiL. L. Rev. 1 (1989).

4. AR 27-26, supra note 2, R. 8.5(f).

5. U.S. Der'T oF ARMY, REG. 27-10, LEGAL ServicES: MILITARY JusTicE para. 5-8 (20 Aug. 1999) [hereinafter AR 27-10].

6. 56 M.J. 37 (2001).
7. 56 M.J. 87 (2001).

8. Quintanilla, 56 M.J at 46.
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witnesseswerewaiting. He did this on two separate occasions.®
In each instance, the military judge dealt with Mr. Bernstein
and JB. Hisinterceding in the effort to get JB to the witness
stand was motivated by hisfrustration over the lengthy delay in
getting the case to trial,** as well as delays during the trial
itself.’* Unfortunately, due to the military judge's failure to
ensure a complete disclosure of the facts in the record of trial,
it is unclear what exactly occurred during each of the encoun-
ters; however, the CAAF was ableto fill in some of the missing
facts through the use of documents and statements gathered
after the trial .12

The record does show that at some point, Mr. Bernstein
expressed his concern to government counsel and to the mili-
tary judge about the timing of JB’s testimony and how JB
would be treated by the defense on cross-examination. He also
made it known that neither he nor JB was under subpoena, and
that they would walk out of the courthouse if their concerns

9. Id. at48.

were not addressed.®®* During an emotional exchange between
the military judge and Mr. Bernstein, the military judge threat-
ened him with afinding of contempt if he continued to interfere
with JB’stestimony.** Additionally, the military judge initiated
physical contact by placing his hands on Mr. Bernstein's
chest.> Finaly, during one of the two encounters, the military
judge walked in on Mr. Bernstein while he was in the process
of contacting the Commander, |11 Corps, to complain about his
treatment at the hands of government counsel and the military
judge. At thispoint, the military judge informed Mr. Bernstein
that he did not “give af*** . . . about what [the commander of
[l Corps] did or said,” or words to that effect.®

During one of the court recesses, the military judgeinformed
the trial counsel that Mr. Bernstein had made an ethical com-
plaint against him (the military judge), and that thisissue would
therefore have to be addressed on the record by calling Mr.
Bernstein asawitness. Thetrial counsel expressed his concern

10. Id. at 47. “Appellant was arraigned on May 7, 1996, and pretrial motions and related proceedings were considered on August 10 and 19. A variety of circum-
stances delayed commencement of trial on the merits, including alengthy, defense-requested continuance to accommodate the schedules of both civilian and military
defense counsel.” 1d.

11. Id. Themilitary judge admonished thetrial counsel for not having “ his witnesses organized so that the court-martial would ‘ not have to wait 10 minutes between
witnesses.”” 1d. Additionally, when the defense counsel requested a delay for the purposes of interviewing the first government witness, CS, the military judge
“expressed concern about further delay, noting that ‘witnesses in cases like this do tend to be alittle reluctant, a little frail; and we had them waiting al morning.””
Id. at 53. Later in thetrial, when recounting the confrontation with Mr. Bernstein for the record, the military judge noted that “[i]t was [his] goal at that point to move
thetrial dong.” 1d. Finaly, the military judge had the following conversation on the record with Mr. Carlson, the civilian defense counsel (CDC):

MJ: Mr. Carlson, | want you to think for just a moment about this entire trial.
CDC: Yes, sir.

MJ: What isthe only timethat I’ ve gotten on the lawyersin thiscase? Truly. | mean, nitpicky stuff, but what'sthe only thing I’ ve really gotten
on the lawyers about? Efficiency.

CDC: Yes, sir.
MJ: Okay. | told you guys why you needed areason at 9:00 when we put the memberstogether. | told you when awitness takes the stand and
before the first question is asked people want another reason to talk for an hour. The fact that | want to move thistrial along got me the great
pleasure of having Mr. Bernstein lander my reputation in the military. | beat on Captain Schwind [trial counsel] to pick up the pace and move
on, and I’ ve done that with you, but less frequently, Okay.
CDC: Yes, sir,and | will.

Id. at 55.

12. Seeid. at 69-76.

13. Id. at 50-53.

14. Id. at 51.

15. Id. at 50. Thisphysical contact has been characterized numerous different ways depending on who was doing the characterizing and in what forum they were
doing the characterizing. The military judge described it variously as “patted [Mr. Bernstein] on the shoulder,” id. at 50; “tapped [Mr. Bernstein]—thumped [Mr.
Bernstein] on the chest with an open hand, man—mano amano,” id. at 54; “simply pat [Mr. Bernstein] twice,” “appropriate” touching “in order to calm the situation,”
id. at 72; and “positive, friendly, and encouraging” contact, id. Mr. Bernstein described it in court as an “offensive touching,” id. at 50, and “like a father” would
touch, id. at 54, and out of court as “hit [Mr. Bernstein] on the shoulder,” id. at 57; “smacked [Mr. Bernstein] on the left hand side of [Mr. Bernstein's] chest four
times,” id. at 63; and “smacked the |eft side of [Mr. Bernstein’s] chest four or five timeswith an open hand,” id. at 74. Thetrial counsel stated that the military judge
“patted Bernstein on the shoulder and told him to clam down.” Id. at 73. In his statement to the military police, JB recalled that the “judge hit him on the chest about
three or four times.” 1d. at 74.

16. Id. at 54.
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about the potential adverse effect that this in-court confronta-
tion would have on the quality of Mr. Bernstein's subsequent
testimony on the merits. To avoid this problem, the trial coun-
sel asked the military judgeif Mr. Bernstein could testify on the
merits before confronting him with the issue of the ethical com-
plaint. The military judge agreed to this request; however, nei-
ther defense counsel were present for this conversation, and the
military judge made no disclosure about it to the defense.’’

Later in thetria, the defense sought to make the confronta-
tion between the military judge and Mr. Bernstein the subject of
astipulation-of-fact. Thetria counsel resisted signing thisdoc-
ument based on his conclusion that portions of it were not rele-
vant. The trial counsel also pointed out that if the military
judged ruled that the confrontati ons were relevant to the merits
of the case, it would make the military judge a material wit-
ness.®® When faced with the possibility of being called asawit-
nessin the case, the military judge issued an erroneous warning
to trial counsel by telling him that “[i]f you call me, you get to
try this case all over again, and you get to figure out whether or
not you want to wrestle with double jeopardy.”® Asthe parties
wrestled with this issue, the military judge suggested to the
defense that the term “ military judge” in the stipulation-of-fact
be changed to either “court official,” “senior field grade judge
advocate,” or “senior field grade member of the Judge Advo-
cate General’s Corps.” The defense declined to adopt any of
these suggested changes.?

One of the unresolved factual issues in the case is whether
the civilian defense counsel (CDC) was present during the con-
frontations. The military judge asserted that he brought the
CDC with him when heleft the courtroom.* Inapost-trial affi-
davit, the CDC denied being present during any of the military
judge’s dealings with JB and Mr. Bernstein.??

17. Id. at 75.
18. Id. at 64-65.
19. Id. at 65.
20. Id.

21. Id. at 70.
22. Id.at 70, 73.

23. Seeid. at 77.

In deciding Quintanilla, the CAAF first addressed the issue
of whether the defense waived the appearance of bias when it
failedtoraisetheissueat trial .2 The court noted that for aparty
to waive thisissue, the waiver must be “preceded by afull dis-
closure on the record of the basis for disqualification.”?* Here,
the CAAF found that because the military judge “failed to ful-
fill his fundamental responsibility” of ensuring that the record
of trial was complete and coherent, this condition was not met.?
Therefore, it would be inappropriate to conclude that the
defense knowingly waived this issue.?® Thus, the court then
turned its attention to the issue of the appearance of bias.?”

The CAAF found that several actions by the military judge
had created the appearance of bias. One such act was his over-
involvement in securing the testimony of JB before ascertain-
ing the facts or being asked for assistance by the government.
Another was hisfailureto ensurethat the record of trial set forth
a complete account of the proceedings and events, both in and
out of court. Many of hisin-court conversationswere with uni-
dentified spectators in the courtroom that involved cryptic and
incomplete references to unidentified matters and events. His
account of the out-of-court activities was either incomplete, as
inthe case of aRule for Courts-Martial (RCM) 802 session and
hisinteractionswith Mr. Bernstein, or completely missing, asin
the case of his ex parte discussion with the trial counsel .8

In examining the nature of this ex parte discussion with the
trial counsel, the CAAF noted that it involved a strategic deci-
sion on the order of questioning awitness, and it was therefore
more than a mere administrative discussion. The court con-
cluded that the military judge’'sfailure to discloseto the defense
the existence and nature of this discussion added to the appear-
ance of bias.®

24. 1d. (quoting MANUAL For CourTts-MARTIAL, UNITED StaTES, R.C.M. 902(€) (2000) [hereinafter MCM] (allowing parties to waive an appearance of bias on

the part of the military judge as defined under RCM 902(a)).

25. Id.

26. 1d.

27. Seeid. at 78 (construing MCM, supra note 24, R.C.M. 902(a)).
28. Id. at 79.

29. Id.
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Finally, the CAAF focused on the impact of the stipul ation-
of-fact. The court concurred with the trial counsel’s in-court
determination that its admission impermissibly put the military
judge in the position of being a witness in the case, a withess
whose credibility would be weighed against the credibility of
another witness, Mr. Bernstein.®

Based on these findings, the court had little trouble conclud-
ing that the military judge should have disqualified himself due
to an appearance of bias created by hisactions. On the issue of
whether reversal was an appropriate remedy, the CAAF felt
that it could not make this decision yet due to the incomplete
record of events. Assuch, the court requested a post-trial hear-
ing® to gather additional factstofill in the missing pieces of the
puzzle.®

In United Sates v. Butcher,* the CAAF reviewed whether
the military judge should have recused himself after the defense
objected to his ex parte social interactionswith thetrial counsel
during the trial. One of these social interactions involved the
military judge and his wife attending a party at the trial coun-
sel’shouse during the weekend recessin thetrial. All attorneys
in the local judicial circuit had been invited to this party.
Although other defense attorneys attended the party, appellant’s
defense counsel did not.*® The party lasted approximately two
hours, and there were no discussions about the appellant’s case,
other than a comment by the military judge that the trial had
lasted longer than he had anticipated.®

30. Id. at 80.

Based on a suggestion that arose during the party, the judge
secured thetrial counsel as hisdoubles partner in atennis match
against another couplethefollowing day. The match lasted less
than two hours. The tennis participants discussed tennis and
other social subjects, but did not discussthe appellant’s case.¥”

In Butcher, the CAAF reaffirmed that when reviewing a
judge’s decision on recusal, the appropriate standard of review
is abuse of discretion.® |n reviewing the judge’s actions, the
CAAF stated that it would “assume, without deciding, that the
military judge should have recused himself.”*® The court then
applied the three Liljeberg factors® to decide whether the con-
viction warranted a reversal. In deciding against reversal, the
CAAF found that (1) “the risk of injustice to the parties” was
greatly diminished because the judge’s actions took place after
the presentation of evidence and discussion of instructions on
the merits, and that the military judge's subsequent actions in
the case “were few in number and not adverse to the appel-
lant;”# (2) “the risk that denial of relief will produce injustice
in other cases’ was unlikely, because judges are “highly sensi-
tive” to the problems caused by out-of-court contact with the
parties during litigation; therefore, there was no need to send
them a message by reversing this case;*? and (3) “the risk of
undermining the public’s confidence in the judicial process’
was not adanger because the judge's conduct did not involve an
intimate or personal relationship, extensive interaction, and
camelatein thetrial.®

31. Liljeberg v. Health Servs. Acquisition Corp., 486 U.S. 847 (1988). The Supreme Court, noting that presence of the appearance of bias alone does not mandate
reversal, set out a three-part test for determining if reversal is an appropriate remedy. Seeid. at 864; infra note 40.

32. See, eg., United States v. Dubay, 37 C.M.R. 411 (C.M.A. 1967).

33. Quintanilla, 56 M.J. at 81. The CAAF sought to have the record fully developed as to (1) what actually happened in the confrontations between the military
judge and Mr. Bernstein, (2) what transpired in the ex parte conversation, (3) the nature and significance of Mr. Bernstein's alleged threat to testify for the defense,
(4) what details defense counsel knew at trial about these occurrences, and (5) whether these occurrences affected the trial and charges involving RW. 1d.

34. 56 M.J. 87 (2001).

35. Id. at 89. Thecircuit defense counsel had apolicy that prohibited his defense counsel from engaging in socia activities with opposing counsel during an ongoing

trial. 1d.

36. Id.

37. 1d.

38. Id. at 90. Appellant asked the CAAF to use the de novo standard of review. The court noted that only the Seventh Circuit uses such a standard and that the
appellant failed to demonstrate why the majority position should be replaced with the minority position. 1d. at 90-91.

39. Id. at 92.

40. Liljebergv. Health Servs. Acquisition Corp., 486 U.S 847, 864 (1988). In deciding whether to reverse a conviction on the basis of alack of judicia impartiality,
the Supreme Court concluded that “it is appropriate to consider [1] the risk of injusticeto the partiesin the particular case, [2] the risk that denial of relief will produce
injustice in other cases, and [3] the risk of undermining the public’s confidence in the judicial process.” 1d.

41. Butcher, 56 M.J. at 92.
42, |d. at 93.

43. 1d.
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The CAAF again faced the issue of judicial impartiality in
United Satesv. Jones.* The appellant in Jones claimed, for the
first time on appeal, that one of the service court judges should
have recused himself because, before becoming an appellate
court judge, he had been the Director of the Appellate Govern-
ment Division of the Navy-Marine Corps Appellate Review
Activity while appellant’s case was on appeal at the service
court. During this time, the appellate defense counsel filed
numerous motions for enlargements of time. Thefirst seven of
these were unopposed by the government. In response to the
appellant’s last two motions for enlargements of time, the gov-
ernment filed motions in opposition.*

The CAAF reviewed the appellate judge’s actions for abuse
of discretion, and applied the plain error standard because the
appellant had not raised the issue until this appeal. Addition-
ally, based on the facts of this case, the CAAF decided to apply
the actual prior involvement theory rather than the vertical
imputation theory.®® The former theory, as its name suggests,
requires that the attorney in question have had actual involve-
ment in the case. The court cautioned that this was not neces-
sarily the standard it would apply to all such cases.*

After scrutinizing the facts of the case under both an appear-
ance of bias standard and an actua bias standard,® the CAAF
affirmed the lower court’sruling. The CAAF was persuaded by
the unrebutted facts that the appellate judge had no direct
involvement with appellant’s case, and that while he was the
Director he gave no guidance on the filing of the opposition
motions. After concluding that the filing of such opposition
motionswas“ perfunctory” and “mechanical,” and merely con-
tained “rote” assertions, the court ruled that the appellate

44. 55M.J. 317 (2001).
45. Id. at 318.

46. I1d. at 319.

judge’'s impartiality could not reasonably be questioned, and
therefore he was not required to recuse himself.*

Interestingly, thiswasthe second time the CAAF had to rule
on an appeal based on the prior position of this appellate
judge.® Although the court declined to reverse the conviction
inthat case also, it could not conceal its annoyance at having to
addressthiseasily avoidableissuetwice. The CAAF noted, for
all appellate judges, that this whole issue “can be readily
avoided in the future if judges appointed to the lower courts
after prior appellate division service would recuse themselves
from all casesthat were pending during their tenure in the divi-
sion.”

The CAAF was not the only appellate court that dealt with
the issue of judicial impartiality over the past year. In United
Sates v. Reed,*? the Army Court of Criminal Appeas (ACCA)
addressed the issue of when a military judge would be disqual-
ified fromsitting on acase dueto apersonal financial interest.*

In Reed, the military judge convicted the appellant pursuant
to his pleas of charges stemming from an insurance fraud
scheme. The appellant had conspired with a German body shop
owner to vandalize the appellant’s car. The appellant then filed
afalseinsurance claim with his carrier, United States Automo-
bile Association (USAA). After collecting the insurance
money from his false claim, the appellant and the German
national decided to expand the scope of their conspiracy by
vandalizing other soldier’s carsin the appellant’s housing area.
The appellant would then recommend his co-conspirator’s
body shop to the victims. In exchange for these business refer-

The Federal Courts of Appeals have applied two different approaches to evaluating whether ajudge who previously served asa U.S. Attorney
may preside over a case investigated by the U.S. Attorney’s office during his or her tenure as the head of that office. The Ninth Circuit has
applied a“vertical imputation” theory under which the knowledge and actions of subordinates are attributed to the U.S. Attorney, holding that
“[a United States District Judge cannot adjudicate a case that he or she as United States Attorney began.” United Statesv. Arnpriester, 37 F.3d
466, 467 (1994). By contrast, the Tenth Circuit has interpreted the phrase “participated as counsel” in [28 U.S.C. § 455(b)(3)] as connoting
activity by the individual and has held that ajudge is not required to recuse himself absent a specific showing of actual prior involvement with
the case. United States v. Gipson, 835 F.2d 1323 (1988), cert. denied, 486 U.S. 1044 (1988).

Jones, 55 M.J. at 319.

47. 1d. at 321.

48. |d. at 319 (stating that 28 U.S.C. § 455 governsthe recusal of appellate court judges).

49. Id. at 320.

50. See United States v. Lynn, 54 M.J. 202 (2000).
51. Jones, 55 M.J. at 321.

52. 55M.J. 719 (Army Ct. Crim. App. 2001).

53. 1d. at 720.
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rals, the German national agreed to complete the repairs on the
appellant’s vehicle.>

During the sentencing phase of the court-martial, the trial
counsel put on aggravation evidence through the testimony of a
USAA claims handler. This claims handler testified that false
claims increased company expenses and impaired USAA’s
competitive advantage. Hefurther testified that because USAA
was a member-owned company, fraudul ent claims could poten-
tially lower member dividends and raise premiums.*®

At the conclusion of this testimony, the military judge dis-
closed to the parties that he had been a member of USAA for
about eighteen years. He then gave both sides a chance to con-
duct vair dire on him based on this disclosure. The military
judge stated on the record that he did not feel he was a victim
of the appellant’s crimes. Additionally, he felt his status as a
USAA policyholder had not affected his previous findings nor
would it affect his ability to determine a fair and appropriate
sentence. When provided the opportunity at trial, both sides
declined to challenge the military judge. In his closing argu-
ment on sentencing, the trial counsel argued that the military
judge should consider the impact that appellant’s crimes had on
USAA policyholder’s by stating that “every member’s divi-
dend was reduced in some small degree by this offense.” %

In deciding the issues raised in this case, the ACCA
addressed and quickly dismissed appellant’s complaint that the
military judge had failed to disclose his policyholder statusin a
timely manner. The court noted that they found “nothing
improper or erroneous by this military judge's failure to dis-
close his policyholder status until apotential ground for hisdis-
qualification unfolded with the government’s presentation of
(the claim adjuster’s) testimony.”

The ACCA next turned its attention to the issue of the mili-
tary judge’simpartiality. 1naddressing thisissue, the court first
looked at whether actual bias existed as defined under RCM
902(b)(5)(B).%® After considering the “ essentially nonexistent”

54. 1d.

55. Id.

56. Id.

57. Id. at 721.

impact the military judge's decision would have on a company
with USAA's tremendous financia assets and numerous mem-
bers, the ACCA concluded that “the [military judge's] interests
could not reasonably be affected by the outcome of the trial.”%®

Although the court declined to find that the appellant had
waived the issue of the appearance of bias under RCM 902(a),
it did point out that the defense, after conducting voir dire on
the military judge about his policyholder status, had declined to
challenge him. The ACCA deemed this choice to reflect the
defense counsel’s “ satisfaction that the military judge’s impar-
tiality was not compromised by his policyholder status.”°
Instead, the court dealt with the appearance of biasissue briefly
by concluding that under the facts of this case, “there was no
reasonable basis for questioning the military judge’simpartial-
ity.”6!

Interestingly, the ACCA judges astutely raised the issue of
their own USAA policyholder status suasponte.’? Applyingthe
same analysis as they did to the trial judge, the ACCA judges
concluded that they had no financial interests that would be
substantially affected by the outcome of the case. Asan addi-
tional assurance, the judgesreaffirmed their pledge to beimpar-
tial when deciding the appellant’s case.®®

The lessons military judges can draw from these four cases
range from the obviousto the subtle. Whilethe Reed and Jones
cases provide specific, fact-driven guidance, the Quintanilla
and Butcher cases contain broader lessons for military judges.
To suggest that theimportant lessons for military judgesto take
away from Quintanilla are that they should not curse at or “ini-
tiate physical contact” with trial witnesseswould be unenlight-
ening and insulting. Rather, Quintanilla and Butcher serve to
remind military judgesthat their conduct during atrial, both in-
court and out-of-court, is constantly scrutinized by trial partic-
ipants and the public. What the military judge might view as
steps necessary to ensure the smooth execution of atrial or as
an innocent social interaction, others might interpret as a show
of partiality to one sidein the litigation. Additionally, military

58. Seeid. at 722. Rule for Courts-Martial 902(b)(5)(B) states that a military judge shall disqualify himself when “the military judge know[s he has] an interest,
financia or otherwise, that could be substantially affected by the outcome of the proceeding.” MCM, supra note 24, R.C.M. 902(b)(5)(B).

59. Jones, 55 M.J. at 723.
60. 1d. at 722.

61. Id.at 723.

62. Id.at 721 n.3.

63. Id.
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judges should keep in the forefront of their minds what their
roleisinthetria process, and knowing this, resist the tempta-
tion to overly assist afloundering advocate during trial, no mat-
ter how tempting it might be.** Canon 3 of the ABA Model
Coderemindsjudgesthat it istheir responsibility to be“ patient,
dignified and courteous to litigants, jurors, witnesses, lawyers,
and others,” and to avoid “words or conduct [that would] man-
ifest bias or prejudice.”®

Prosecutorial Conduct

In United Sates v. Adens, the ACCA examined the issue of
prosecutorial misconduct through the sub-issue of nondisclo-
sure of evidence to opposing counsel. Here, the appellant was
charged with wrongful use of cocaine. The government’s case
rested on the testimony of aregistered source and the results of
a scientific hair analysis done on the appellant that demon-
strated chronic cocaine use.®”

Part of the defense trial strategy involved exploiting an
inconsistency in the evidence dealing with the hair sample kits.
The government witnesses all testified that only one hair collec-
tion box was used to take a sample from the appellant; however,
the lab report stated that the lab had received two collection
boxes. The defense planned to introduce into evidence a sam-
ple hair collection kit that contained only one box, thereby sup-
porting its theory that the sample that tested positive was from
anindividual other than the appellant.®®

Unknown to the defense, the government had hair collection
kits that came from the same batch as the kit used on the appel -
lant and that contained two collection boxes.®® The government
planned to lie-in-wait while the defense presented its theory at

trial, and then use its kits in rebuttal to “torpedo” the defense
case.”®

The defense had previously filed an ongoing discovery
reguest for all real evidence that the government intended to
offer on the merits, and for any evidence that may be of benefit
to the defense at trial.”* Although the government had been in
possession of these kits before trial, the trial counsel failed to
notify the defense of their existence, therefore effectively deny-
ing the defense the opportunity to inspect this evidence.

When the military judge questioned the trial counsel about
when he had become aware of the existence of these kits, the
trial counsel initialy responded that it was not until after the
defense counsel’s opening statement.”> When later challenged
on this assertion, the trial counsel admitted that he had misspo-
ken earlier and that he had actually known about the kits before
trial. This belated revelation prompted the military judge to
chastisethetrial counsel on the record and to refer the matter to
the trial counsel’s staff judge advocate to investigate whether
the trial counsel’s “less than candid” comments to the court
amounted to aviolation of Army Regulation (AR) 27-26, Rules
of Professional Conduct for Lawyers, Rule 3.3 (candor toward
the tribunal).”

After analyzing the accused's right to discovery under both
constitutional and statutory authority, the ACCA ruled that
these kits were discoverable and that the trial counsel had vio-
lated the rules of discovery by not notifying the defense of their
existence.™ In reversing the findings and sentence, the court
concluded that the trial counsel’s actions had violated a sub-
stantial right of the accused, that the accused had been materi-
aly prejudiced, and that the military judge had failed to give a
curative instruction to the panel.”™

64. See MCM, supra note 24, R.C.M. 801(a)(3) discussion. “The military judge should prevent unnecessary waste of time and promote the ascertainment of truth,
but must avoid undue interference with the parties’ presentations or the appearance of partiality.” 1d.

65. ABA MopEeL Copk, Canon 3 (2000 ed.).
66. 56 M.J. 724 (Army Ct. Crim. App. 2002).
67. 1d. at 725.

68. Id.

69. Id. at 728.

70. Seeid. at 728-29.

71. 1d. at 726-27.

72. 1d. at 729.

73. Id. at 730.

74. |1d. at 733-34. For an in-depth analysis of the discovery issues raised in this case, see Major Christina E. Ekman, New Developments in the Law of Discovery:
When |s Late Too Late, and Does Article 46, UCMJ, Have Teeth?, Army Law., May 2002, at 18.

75. Adens, 56 M.J. at 734-35.
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The ACCA did not rest their opinion on the issue of discov-
ery alone. The court used this case as an opportunity to remind
trial counsel of their unique ethical obligations as prosecutors.
After citing to relevant case law and regulatory guidance that
condemn the type of conduct that the trial counsel engaged in,
the court closed by providing all trial counsel with the follow-
ing sage guidance: “Considering the purposes behind the broad
military discovery rule and the intent of the rules of profes-
sional responsibility, the successful trial counsel will engagein
full and open discovery at al times and will scrupulously avoid
gamesmanship and trial by ambush, which have no place in
Army courts-martial.”

It is difficult to draw alesson from Adens for trial counsel
that is more salient and succinct than that given by the court in
the statement above. Taking a step back to look at the broader
role of the prosecutor in the military justice system, all trial
counsel will do well to remember that they are “not ssimply an
advocate but [are] responsible to see that the accused is
accorded procedural justice and that guilt is decided upon the
basis of sufficient evidence,””” and that, as prosecutors, they
have a special duty as “ministers of justice” not to impede the
truth.”

Conflict of Interest

In United Satesv. Beckley,” the CAAF found that the Office
of the Staff Judge Advocate's “heavy-handed” dealings with
the civilian defense counsel (CDC) over what it perceived as a
conflict of interest were not the cause of the CDC's request to
withdraw from representing the accused. Rather, the CDC
withdrew because of an actual conflict of interest in his repre-
sentation of the appellant.®

In Beckley, the appellant had been ordered by his chain-of-
command to have no contact with his estranged wife. He dis-
obeyed this order, prompting hiswifeto call the military police
for intervention. During one of the appellant’s attempts to visit
his wife at their quarters, a suspicious fire broke out. Asa

76. Id. at 735.

result, both parties became suspectsin aCriminal Investigation
Command investigation for arson of their quarters.®

The appellant’s wife had previously retained the CDC's law
firm to represent her in a divorce action against the appellant.
During her consultation with alawyer from the CDC'sfirm, she
discussed her marital situation, child custody and support
issues, and matters pertaining to the fire. The appellant later
consulted and retained the CDC to represent himin his criminal
case. When the CDC discovered this conflict of interest, his
firm returned part of the wife's money to her and informed her
that they could no longer represent her; however, the appel-
lant’s wife refused to waive any conflict of interest caused by
the firm’s previous representation of her.?

When this conflict came to the government’s attention, the
chief of military justice informed the CDC that if he refused to
withdraw voluntarily from the appellant’s case, the government
would file agrievance with The Judge Advocate General of the
Army and with the CDC's State Bar.®®

In analyzing the ethical issues raised in this case, the CAAF
cited Rule 1.7 of AR 27-26, which states: “A lawyer shall not
represent a client if the representation of that client will be
directly adverse to another client, unless . . . each client con-
sents after consultation.”® Although the CAAF did not go into
adetailed analysis of how the firm’s prior representation would
be “directly adverse’ to the appellant, the trial judge did. He
explained to the appellant, on the record, that the CDC

may hot be able to cross-examine appellant’s
wife if she was called to testify, to conduct
voir dire on anything dealing with his wife's
testimony, to present evidence that would
discredit appellant’swife or impeach her tes-
timony, and to argue in opening and closing
statements “any matters that have been pre-
sented concerning” appellant’s wife.®

77. AR 27-26, supra note 2, R. 3.8 cmt. (addressing the special responsibilities of trial counsel).

78. Bennett L. Gershman, The Prosecutor’s Duty to Truth, 14 Geo. J. LecaL EtHics 309 (2001).

79. 55M.J. 15 (2001).

80. Id. a 25.

81 Id.at 16.

82. Id. at 17.

83. Id. a 18.

84. 1d. a 23 (quoting AR 27-26, supra note 2, R. 1.7).

85. Id.
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Despite these warnings, the appellant still wished to have the
CDC represent him at trial. The CDC eventually asked that the
military judge allow him to withdraw from the case, and after a
lengthy colloquy on the record with the CDC as to his motiva
tion for seeking to withdraw, the military judge granted this
request.®

The appellant based his appeal on the fact that he was denied
his choice of counsel under the Sixth Amendment, and that his
CDC had withdrawn due to threats from the local OSJA, and
not because of any actual ethical concerns. The CAAF dis-
agreed with the appellant’s claim. Based on the nature of the
attorney-client relationship between the appellant’s wife and
the CDC's law firm, her entanglement in the criminal charges
facing the appellant, and her refusal to waive any conflict, the
court concluded that “[the CDC] had an actual conflict of inter-
est for which he was required to withdraw.”#

The Comment to Rule 1.7 (Conflict of Interest: General
Rule), AR 27-26, reminds practitioners that “[IJoyalty is an
essential element in the lawyer’s relationship to a client” and
that this loyalty is “impaired when a lawyer cannot consider,
recommend or carry out an appropriate course of action for the
client because of the lawyer’s other responsihilities or inter-
ests.”# All counsel owetheir clientsthe coreduty of being their
zealous advocate. Assuch, counsel must be constantly vigilant
to avoid conflicts that can restrict or undermine this duty.

I neffective Assistance of Counsel
In United Sates v. Morris,® the appellant claimed that his

defense counsel was ineffective because his defense counsel
wasin an “inactive status’ with his state bar at the time of trial.

86. Id. at 18-23.

87. Id. at 25.

88. AR 27-26, supranote 2, R. 1.7 cmt.

89. 54 M.J. 898 (N-M. Ct. Crim. App. 2001).

90. Id. at 903. Article 27(b), UCMJ, states:

Tria counsel or defense counsel detailed for a general court-martial—

The appellant further claimed that his defense counsel “per-
jured himself” when he asserted on the record that he was qual-
ified under Article 27(b), UCMJ.®

The Navy-Marine Court of Criminal Appeals (NMCCA)
reaffirmed the position previously taken by the CAAF that an
“inactive bar status of ajudge advocate does not in and of itself
constitute adeprivation of theright to counsel.”®* InMorris, the
NMCCA noted that there was no evidence that the defense
counsel was not in good standing with his state bar, but that, in
fact, the letter the appellant submitted from the defense coun-
sel’s state bar indicated that the defense counsel had faithfully
complied with the state's bi-annual registration requirements.®

In tersely dismissing the appellant’s claim that his defense
counsel had perjured himself and perpetrated a fraud on the
court, the NMCCA stated that it found “absolutely no support
for [this] allegation.”®® In doing so, the court could not hideits
distain for the appellate defense counsel’s flippant and basel ess
attack on the trial defense counsel’s ethical conduct. In
addressing this ethical allegation, the NMCCA issued forth its
own warning to all counsal:

We caution against making allegations that
trial participants committed criminal and eth-
ical violations absent solid proof that such
violations occurred. Such charges are very
serious and should not be alleged in a hyper-
bolic fashion as the appellate defense counsel
hasdonein thiscase. Indeed, to do so comes
dangerously closeto an ethical violation. See
Rules of Professional Conduct, Candor
Toward the Tribunal .**

(1) must be ajudge advocate who is agraduate of an accredited law school or isamember of the bar of a Federal court or of the highest court
of a State; or must be a member of the bar of a Federal court or of the highest court of a State; and

(2) must be certified as competent to perform such duties by the Judge Advocate General of the armed force of which he is a member.

UCMJ art. 27(b) (2000).

91. Morris, 54 M.J. at 903 (citing United States v. Steele, 53 M.J. 274, 278 (2002) (holding that a CDC practicing before a court-martial was not per se ineffective

due to hisinactive state bar status)).
92. Id.
93. Id.

94. Id.at 903 n.7.
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The appellant in United Satesv. Oliver® was found guilty of
several charges stemming from his alteration of a hotel receipt
and subsequent submission of afalse claim against the govern-
ment. As part of their criminal investigation, agents from the
Naval Criminal Investigative Service (NCIS) interviewed the
appellant. After waiving his rights, the appellant made several
incriminating admissions. When the agents asked the appellant
if he would reduce the substance of the interview to writing, he
refused and requested a lawyer.®

During the appellant’s trial, one of the NCIS special agents
testified not only about the content of the interview, but also
about the appellant’srefusal to sign awritten statement and his
request for alawyer. The defense counsel did not object to this
testimony, nor did the military judge sua sponteinterject or give
acurative instruction.®”

The NMCCA found that the agent’s latter testimony was
obvious error. In doing so, the court found that the defense
counsel was “deficient” when he failed to object to “clearly
inadmissible” evidence. Additionally, the NMCCA could “dis-
cern no possible strategic or tactical reason not to object.”®
Based on the other overwhelming evidence of the appellant’s
guilt, however, the court concluded that the appellant was not
prejudiced, and therefore it declined to grant any relief on this
ground.*®

Oliver serves to remind defense counsel not only of the
importance of ensuring that they are well-versed on the rules of
evidence, but also of remaining attentive and vigilant through-
out the trial. During trial, as trial counsel are attempting to
admit evidence, defense counsel should ask themselves two
guestions: aretherelegal groundsfor keeping the evidence out,

95. 56 M.J. 695 (N-M. Ct. Crim. App. 2001).
96. Id. at 698.

97. 1d. at 700.

98. Id. at 703.

99. Id. at 704-05.

100. 56 M.J. 113 (2001).

and if there are, are there strategic reasonsto let the evidencein
anyway? The NMCCA answered these questions for the
defense counsel in Oliver with “yes’ and “no,” respectively.

The CAAF examined the issue of ineffective assistance of
counsel in the post-trial phase of a court-martial in United
Satesv. Gilley.*® In Gilley, the appellant was convicted of six
specifications of indecent assault and one specification of
assault and battery of his three stepchildren.’ In his appeal,
the appellant claimed that his defense counsel was ineffective
because his defense counsel submitted inflammatory letters
from the appellant’s family membersto the convening authority
as part of the appellant’s post-trial clemency matters,'%? without
consulting the appellant.1®

The most vitriolic of the letters came from the appellant’s
father. The appellant’sfather referred to the appellant’s ex-wife
and stepchildren as the “no good whore and her bastard kids,”
and thewifeindividually as“ alying tramp whorewho wouldn’t
know adecent person if they kicked her inthe assand give[sic]
her anew set of brains, which she doesn’t have.”*** He derided
the court-martial proceedings as a “kangaroo court.” > Addi-
tionally, he accused the Air Force of contriving the court-mar-
tial as a way to save money by not having to pay his son
retirement pay.l® He referred to the military, Air Force law-
yers, the jury, the judge, and the Air Force's “high ranks’ col-
lectively asa*“ bunch of low-lifed [sic] bastards,” “ dumb asses,”
and “a chicken-shit bunch.”” Finally, he thought they all
should face a “firing squad,” and he hoped that they would
“burnin hell.” 08

In his affidavit, the appellant claimed that his defense coun-
sel never discussed the content of his father’s letter with him,

101. Id. at 114. The appellant was sentenced to a dishonorable discharge, confinement for ten years, total forfeiture of pay and allowances, and reductionto E-1. The

convening authority approved the adjudged sentence. 1d.
102. See generally MCM, supra note 24, R.C.M. 1105-1106.
103. Gilley, 56 M.J. at 124.

104. 1d. at 119 (bracketsin original).

105. Id.

106. Id. The appellant’s father refersto his son’s “ 18 years of service” in the letter. 1d.

107. 1d. (bracketsin original).

108. Id.
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other than to inform him that the letter contained some curse
words and that his defense counsel was trying to get the appel-
lant’sfather to rewriteit. Additionally, the appellant stated that
he never directed his counsel to include the letter in his clem-
ency package.'®

The CAAF described the father’s letter variously as “acer-
bic,” “a scathing diatribe,” and a “scathing denouncement of
the system and its participants.”*® Although the court reaf-
firmed that tactical and strategic post-trial decisions are within
the control of the defense counsel, it could find no possible
“positive spin” that the defense could have placed on the
father’s letter. The court also found that the inclusion of the
appellant’s mother and brother’s negative letters compounded
the prejudicial impact of the father’s.*t

After applying the test for effectiveness of counsel
announced in United Sates v. Polk'? to the defense counsel’'s
actions and facts of this case, the CAAF found that all three of
the Polk prongs had been met.*®* In reaching its decision that
the appellant had been denied effective assistance of counsel,
the court concluded that the defense counsel had failed to eval-
uate the letters to determine if they were appropriate to submit
to the convening authority. Also, they could find no reasonable
explanation for theinclusion of these | etters, and the decision to
use them fell “measurably below the performance. . . [ordi-
narily expected] of falible lawyers.”** Finally, the CAAF
determined that by sending these letters to the convening
authority, the defense counsel “may have dashed appellant’s
‘last best chance’ for sentencing relief,” and that absent these

109. Id. at 120.
110. Id. at 124.
111. 1d.

112. 32 M.J. 150 (C.M.A. 1991).

letters, the appellant might have been granted some clem-
ency.™®

Gilley illustrates for defense counsel the importance of ful-
filling the ethical duties of competence and communication that
they oweto their clients. An essential part of competently han-
dling a case entail s thoroughness, preparation, and the employ-
ment of “methods and procedures’ appropriate to achieve the
goals of the representation.’¢ With post-trial submissions, this
means defense counsel should carefully review al documents
they plan to submit to ensure the submissions will individually
and collectively have a positive effect on their clients' chances
for clemency.

The duty of communication is fulfilled when lawyers keep
their clients informed about the status of their case so that the
client can make informed decisions about the objectives of the
representation and the methods best suited to achieve them.X’
Thisduty is often difficult enough to achieve pre-trial for busy
defense counsel. It becomes even more difficult when thetrial
is over and the defense counsel’s attention is naturally focused
on the next trial on the docket. This diminished focus on post-
trial mattersis often compounded when the client isin confine-
ment and difficult to contact. The appellate courts, however,
have made it clear that the ethical standard owed to post-trial
clientsis not lower than that owed to pre-tria clients. 8

Defense counsel should make a habit of calling their post-
trial clients shortly after their arrival to confinement to check on
them, answer any questions, and discuss plans for seeking

113. Gilley, 56 M.J. at 124 (construing Polk, 32 M.J. at 153). The court adopted the following three-pronged test to determine if the presumption of counsel compe-

tency had been overcome:

(1) Areappellant’'s alegationstrue; if so, “is there a reasonable explanation for counsel’s actions’?

(2) If the allegations are true, did defense counsel’s level of advocacy fall “measurably below the performance. . . [ordinarily expected]

of falible lawyers’? and

(3) If adefense counsel wasineffective, isthere“areasonable probability that, absent the errors’ there would have been adifferent result?

1d. (quoting Polk, 32 M.J. at 153) (bracketsin original).
114. Id. (quoting Polk, 32 M.J. at 153) (bracketsin original).

115. Id. at 125.

116. AR 27-26, supra note 2, R. 1.1. “A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill,

thoroughness, and preparation reasonably necessary for the representation.” 1d.

117. 1d. R. 1.4. ThisRule states: “(a) A lawyer shall keep a client reasonably informed about the status of a matter and promptly comply with reasonable requests
for information. (b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions about the representation.” 1d.

118. See United Statesv. Carter, 40 M.J. 102 (C.M.A. 1994); United Statesv. Fluellen, 40 M.J. 96 (C.M.A. 1994).
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clemency. Once defense counsel have completed their pro-
posed post-trial submissions, they should send them, complete
with all enclosures, to their clients for review and approval.
Any disagreements over their content can hopefully be worked
out over the phone; however, like testifying at trid, it isthe cli-
ent who has the ultimate say in what matters he wants and does
not want submitted to the convening authority on his behalf.21°

Conclusion

While reading through the strange and entertaining facts
contained in this year’s professional responsibility cases, coun-
sel and judges should not lose sight of the important |essons to
be gleaned from them. Baseball great Yogi Berra once said,
“You can observe alot by watching.”'?° Counsel and military
judges should apply this maxim when reading professional
responsibility cases and articles.'® Learning from the missteps
of others can help current counsel and judges avoid the pitfalls
that ensnared their predecessors and can help to ensure that the
rights of the client, aswell astheintegrity of the military justice
system, are maintained.

119. See United Statesv. Hicks, 47 M.J. 90 (1997); United States v. Lewis, 42 M.J. 1 (1995).

120. BARTLETT, supra note 1, at 754 n.12.

121. Magjor CharlesH. Rose I11, Professional Responsibility: Peering Over the Shoulder of Trial Attorneys, ArRmY Law., May 2001, at 11.
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Recent Developmentsin Unlawful Command I nfluence:
“I really didn’t say everything | said!”?

Lieutenant Colonel James F. Garrett
Chair and Professor, Criminal Law Department
The Judge Advocate General’s School, United Sates Army
Charlottesville, Virginia

Like last year,? there is good news in the world of unlawful
command influence (UCI). All wasquiet onthe UCI front over
the last year. Of course, quiet isrelative. Although the Court
of Appeals for the Armed Forces (CAAF) did not see much
UCI action last year, significant UCI issues are winding their
way along the appellate road, having passed through the service
courts gate posts. Of particular note are two issues. implied
bias and pretrial statements. This article addresses these issues
in the context of United States v. Soneman,® United Sates v.
Weisen,* and United Sates v. Smpson.®

Implied Bias: Soneman and Weisen

The public became the center of discussion this past year in
the area of UCI, particularly concerning implied bias of panel
members. Although covered in detail in last year's sympo-
sium,® the Army Court of Criminal Appeal’s (ACCA’s) deci-
sion in United Sates v. Soneman’ regained significance as a

UCI case because the CAAF granted review,® and more impor-
tantly, because the CAAF decided United Satesv. Wiesen.®

What isimplied bias?® More specifically, can court mem-
bers ignore comments of superiors regarding military justice
matters? First, a distinction must be made. Actual biasis
viewed through the eyes of the court members, while implied
biasisviewed through the objective eyes of the public focusing
on the appearance of fairness of the military justice system.t
The trial judge in Soneman noted the CAAF's holding in
United Sates v. Youngblood,*? which recognized the inherent
balancing act between “the commander’s responsibility for dis-
cipline and the ‘ subtle pressures that can be brought to bear by
command in military society.””** These “subtle pressures’ are
at the heart of the analysis when determining the implied bias
of a court member.

The CAAF has long recognized the principle of implied
bias* The court has also noted that the principle gains more
scrutiny if grounded inaUCI claim.®® Anearly caseillustrative

1. Yocl BErrA, THE Yoal Book 9 (1998). Pretrial statements made by convening authorities and senior military officials concerning military justice issues are
often cloaked with the appearance of command influence. Thus, individualsfind themselvesin the unenviable position of having to retract or explain their statements,

much like Yogi Berra did when asked about famous quotes attributed to him.

2. SeeColonel Robert A. Burrell, Recent Developments in Unlawful Command Influence, Army Law., May 2001, at 1.

3. 54 M.J. 664 (Army Ct. Crim. App. 2000).

4. 56M.J. 172 (2001).

5. 55M.J. 674 (Army Ct. Crim. App. 2001).

6. SeeBurrell, supra note 2, at 7-8.

7. 54MJ. at 664.

8. United States v. Stoneman, 56 M.J. 147 (2001).

9. 56M.J. at177.

10. Seegenerally ManuaL For CourTs-MARTIAL, UNITED StaTES, R.C.M. 912 (2000).

11. United States v. Napoleon, 46 M.J. 279, 283 (1997) (citing United States v. Daulton, 45 M.J. 212 (1996); United Statesv. Dae, 42 M.J. 384, 386 (1995)).

12. 47 M.J. 338 (1997).
13. Soneman, 54 M J. at 668 (citing Youngblood, 47 M.J. at 341).
14. United Statesv. Harris, 13 M.J. 288 (C.M.A. 1982).

15. Youngblood, 47 M.J. at 341.
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of implied bias based on UCI is United Sates v. Zagar.'® In
Zagar, the command'’s staff judge advocate (SJA) briefed the
entire court-martial panel the day beforetrial. During voir dire,
court members described the briefing as an “orientation about
the new court-martial manual”” and stated that the SJA had
explained that the case had been through three levels of review,
thus, “the man accused had done this crime.”*® Although the
court members unequivocally denied any bias as aresult of the
SJA's briefing, the Court of Military Appeals disagreed. The
court rejected the contention that it was bound by the members
voir dire responses.’® Relying on federal implied bias case law,
the court reasoned that “jurors are human and not always con-
scious to what extent they are in fact biased or prejudiced and
their inward sentiments can not always be ascertained.” %

Trial practitioners and SJAs should remember the facts of
Soneman. The brigade commander declared war on command
and leadership failures. In an e-mail message to the entire bri-
gade leadership, he stated:

I’'m sick of leaders getting DUIs, abusing
their position, being lazy. . . . | am sick of
hearing about |eaders who are morally and
spiritually bankrupt. | am declaring war on
leaderslikerthis. . .. If leadersdon’t lead by
example, and practice self-discipline, then
thevery soul of our Army isat risk. Nomore
PSGs getting DUIs, no more NCOs raping
female soldiers, no more E7s coming up
“hot” for coke, no more stolen equipment, no
more “lost” equipment . . .—all of thisis
BULLSHIT, and I'm going to CRUSH lead-
ers who fail to lead by example, both on and
off duty.®

16. 18 C.M.R. 34 (C.M.A. 1955).
17. Id. at 37.
18. Id. at 36.

19. Id. at 38.

Although aimed at a noteworthy objective, the brigade com-
mander’s method and word choice to communicate his frustra:
tions to the entire brigade leadership caused Specialist (SPC)
Stoneman to raise several concerns at his subsequent court-
martial. The military judge denied the motion to stay the pro-
ceedings until all members of the brigade were removed from
the panel.?2 In doing so, the military judge disagreed with the
defense assertion that the panel members were tainted with
implied bias. The military judge cited the responses of the
members during voir dire. She specifically addressed implied
biasfrom the public’sview: “I think [the public] would see that
these members represent the finest traditions of the United
States Army as court members. . . and | think everyone heard
[the members] say loudly and clearly that they will discharge
their responsibilities as court members and vote in accordance
with their conscience.” %

In United Sates v. Weisen,?* the CAAF found that the mili-
tary judge had abused his discretion when he denied a defense
challenge for cause against the president of a court-martial .z°
The president of the ten-member panel was the brigade com-
mander for six of the members.?® The defense counsel exer-
cised his peremptory challenge against the panel president
while preserving the issue for appeal.?’ During voir dire, the
members stated under oath that they would not be influenced by
the fact that their commander was the president, and the presi-
dent swore he would not expect deference in the deliberation
room. Accordingly, the defense did not challenge the president
or the rest of the panel on grounds of actual bias. The defense,
however, did challenge the panel composition based onimplied
bias. Thus, the CAAF viewed the issue in Wiesen as one of
“public perception and the appearance of fairness in the mili-
tary justice system.”

20. 1d. (citing Stonev. United States, 113 F.2d 70 (6th Cir. 1940)). Several Supreme Court cases also discuss the doctrine of implied bias. See, e.g., Smith v. Phillips,
455 U.S. 209 (1982); Dennisv. United States, 339 U.S. 162 (1955); Crawford v. United States, 212 U.S. 183 (1909). Other military cases discuss the doctrine aswell.
See, eg., United States v. Armstrong, 54 M.J. 51 (2000); United States v. Rome, 47 M.J. 467 (1998); United States v. Gerlich, 45 M.J. 309 (1996); United States v.

Nigro, 28 M.J. 415 (C.M.A. 1989).

21. United States v. Stoneman, 56 M.J. 674, 676 (Army Ct. Crim. App. 2000).
22. 1d. at 666.

23. Id. at 668.

24. 56 M.J. 172 (2001).

25. 1d. at 177.

26. 1d. at 173-74.

27. Id. at 174.
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Judge Baker, writing for the majority, stated that Weisen's
court-martial created the “wrong atmosphere” in the eye of the
public.?® The CAAF determined that a member of the public
would have “serious doubts’ with the military justice system
when a brigade commander could be the panel president with
sufficient members of his command on the panel to comprise
enough votes for afinding of guilty.* Infact, the majority fur-
ther stated that “ public perception of the military justice system
may nonethel ess be affected by more subtle aspects of military
life” and “an objective public might ask to what extent, if any,
does deference (al so known as respect) for senior officers come
into play?'3t

Although not raised in a UCI context, Weisen raisesimplied
bias issues that the CAAF may address in its forthcoming
review of Soneman. If an objective member of the American
public (1) read SPC Stoneman'’s brigade commander’s e-mail
message expressing the commander’s frustration, (2) knew of
the subsequent leader training attended by several panel mem-
bers on the same subject, (3) understood five members of the
brigade were empanelled, and (4) knew this occurred about
thirty days before SPC Stoneman’s court-martial, would that
member of the public have “serious doubts’ about the military
justice system? The answer, at |east in terms of Weisen, seems
to be yes.

Pretrial Satements: United States v. Simpson

In July 2001 the ACCA decided the well-publicized Aber-
deen Proving Ground (APG), Maryland, case of United Sates
v. Smpson.®2 Among the significant issues raised in the case
were unlawful influence claims resulting from “extensive” pre-
trial statements made by high-ranking individuals.*

28. Id. at 175.
29. Id. at 176.
30. Id.
31 1d.

32. 55M.J. 674 (Army Ct. Crim. App. 2001).

Charges involving sexual misconduct with trainees were
preferred against Staff Sergeant (SSG) Delmar Simpson, adrill
sergeant, on 8 October 1996. The APG command issued a
press release outlining an investigation into allegations of sex-
ual activity between cadre (drill sergeants and a commissioned
officer) and trainees in an advanced individual training unit.>*
The command issued the release at a press conferencein which
the Commander, U.S. Army Ordnance Center and School,
announced that the misbehavior was “the worst thing I’ ve ever
come across in thirty years of service.”

The case became a lightning rod for a “nationwide media
blitz.”% The Secretary of Defense, the Secretary of the Army,
the Assistant Secretary of the Army for Manpower and Reserve
Affairs (ASA (M&RA)), the Army Chief of Staff, and the
Chairman of the Joint Chiefs of Staff made public statements
regarding the APG cases.®” Among the statements was one by
the ASA (M&RA) in which she stated that there was no such
thing as consensual sex between adrill sergeant and a trainee.®®
Additionally, the Secretary of the Army ordered the Depart-
ment of the Army Inspector General to investigate command
responsibility for the “sex scandal,” and he created a Senior
Review Panel to examine gender relations in the Army, both
directives occurring before SSG Simpson’s court-martial .
Further, during a congressional delegation’s visit to APG, sev-
eral members of Congressissued statements, including aMary-
land Senator who demanded that the Secretaries of Defense and
the Army “severely” punish wrongdoers.*

At atwo-day pretrial hearing four and ahalf months after the
press conference, the defense was unable to present any evi-
dence of actual UCI.** The military judge then allowed “vigor-
ous and extensive” voir dire of the court members.*? Both the
government and defense explored possible taint stemming from

33. Id. at 678-79. Unlawful command influence issues and evidence comprised four volumes of the record of trial. The evidence included newspaper articles, tran-
scripts of press conferences, letters from members of Congress, videotaped news reports, interviews of senior military officials, and editorial cartoons. 1d. at 679.

34. Id.

35. Id. a 680. The commander, amajor general, was not the general court-martial convening authority. Id.

36. Id.

37. 1d.

38. Id. at 688.

39. Id. at 685.

40. 1d. at 682. The defense produced no evidence that the Senator’s demand was communicated through the chain of command to the general court-martial convening

authority, accused's chain of command, or court members. Id.
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pretrial statements, media reports, and influence from superi-
ors. Each member stated during individual voir dire that the
member had the “ability to decide the case based on the evi-
dence, [and all the members] denied feeling influenced or
pressured.”#®  After reaching findings of guilty and pursuant to
Simpson'’s pleas, the members sentenced Simpson to a dishon-
orable discharge, confinement for twenty-five years, forfeiture
of all pay and allowances, and reduction to the lowest enlisted
grade.*

The ACCA decided the issues raised by SSG Simpson on
appeal using the Biagase-Sombaugh factors.®® The court first
looked at the dlegation that the actions of the Secretary of the
Army raised theissue of UCI. The court rejected this assertion
out of hand. The court found the Secretary of the Army’sdirec-
tivesdid not meet thefirst prong of the Biagase-Sombaugh test
because neither directive was UCI %6

The court next turned its attention to the pretrial statements
made by senior ranking military members and reviewed these
statements in light of the proximate cause factor.*” The court
granted the defense’s assertion that pretrial publicity, if “engi-
neered” by those with the “mantle of command authority” with
theintent to orchestrate a certain result, may be UCI.*® Public-
ity by itself, however, isnot a“get out of jail free” card.* The
court noted that SSG Simpson’s claims were general and not

41. 1d. at 683.

42. 1d. at 684.

43. 1d.

44. 1d. at 678.

tied to specific results at the court-martial . Accordingly, the
defense failed to show the nexus between the pretrial state-
ments and the outcome at trial. The court, in fact, noted that the
“vast majority” of the pretrial statements made by senior offi-
cialswere “baanced and fair.” 5!

The ACCA thenlooked at potential UCI in the charging pro-
cess and the court-martial itself.5? The defense did not produce,
nor did the court find, any evidence of command influence
tainting the preferral or referral process as a result of pretrial
statements or other superior influence in the case.® The court
additionally addressed the possibility of apparent UCI on the
referral process. After reviewing the testimony of the special
and general courts-martial convening authorities, the court
found no nexus between the statements of the senior officias
and the decision to refer the case to a general court-martial.>

As stated earlier, the military judge allowed the defense to
extensively voir dire potential panel members. The members
“disavowed” any influence as a result of the pretrial publicity
and pretrial statements.® Not confined to the panel members’
“self-proclaimed impartiality,” the ACCA looked for evidence
of UCI and its impact on the members.> The court noted sev-
eral factors, including deliberation time, frequent panel ques-
tions of witnesses, verdicts of not guilty to several

45. 1d. at 684-86 (citing United Statesv. Biagase, 50 M.J. 143 (1999); United Statesv. Stombaugh, 40 M.J. 208 (C.M.A. 1994)). The methodology for review of UCI
issues at trial isthat “the defense must: (1) show facts which, if true, constitute unlawful command influence; (2) show that the proceedings [will be] unfair; and (3)
that the unlawful command influence [will be] the cause of the unfairness.” 1d. at 685-86 (quoting Biagase, 50 M.J. at 150 (citing Sombaugh, 40 M.J. at 213)). The
burden then shifts to the government to “prove beyond a reasonable doubt: (1) that the predicate facts do not exist; (2) that the facts [exist but] do not constitute
unlawful command influence; or (3) that the unlawful command influence . . . [will not] affect the findings and sentence.” 1d. at 686 (quoting Biagase, 50 M.J. at
151). Theappellate review of UCI issues closely relatesto the Biagasetrial methodology in that it uses the same factors while applying aretrospective view of unfair-

ness and cause, as opposed to the prospective Biagase view. Seeid. at 684-85.

46. 1d. 685-86. Judge Vowell, writing for the court, stated that “transmuting [the Secretary of the Army’s] appropriate concern and action into unlawful command

influence requires alchemy the appellant does not possess.” 1d. at 686.
47. 1d.

48. 1d. at 687.

49. 1d. (citing United Statesv. Calley, 46 C.M.R. 1131, 1156-57 (1973)).
50. Id. at 686.

51. Id. at 687.

52. 1d. at 689.

53. Id. Chargeswere preferred about a month before the initial press conference announcing the investigation. 1d.

54. Id.

55. 1d. at 690.
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specifications, and a“lenient” sentence, in reaching its determi-
nation that UCI did not taint the panel box.5”

Conclusion

What do Soneman, Weisen, and Smpson provide trial prac-
titioners facing UCI issues? Foremost, human emotions and
high-profile, high-interest courts-martial will always cultivate
pretrial statements. From the defense perspective, Soneman
and Simpson illustrate the inherent difficulties for defense
counsel to meet the burden in Biagase. Absent astroke of luck,
the defense will likely be left holding the bag after panel mem-
bers proclaim complete freedom from bias, intimidation, and
influence. This may be true, even if apparently egregious pre-
trial statements made by superiors are swirling around the
court-martial. Defense counsel should reach into the bag and
pull out the Weisen implied bias argument used successfully in

56. 1d. (citing United Statesv. Calley, 46 C.M.R. 1131, 1160-61 (A.C.M.R. 1973)).

57. 1d.

the “non-unlawful command influence” case. Counsel should
argue through the “ eyes of the public” and must be prepared to
articulate a tangible unfairness in the court-martial.

Concurrently, government counsel must be aware that emo-
tions and interests are imbedded in the military justice system.
Given thisfact, trial counsel and SJAs should assist command-
ers and convening authorities with resisting the temptation to
speak about a case making its way though the system. Counsel
should advise commanders of the uncomfortable position of
explaining to troops and subordinate commanders what the
commandersreally meant. Inthe samelight, government coun-
sel must also understand the need for higher headquarters to
gather information about potential high-interest cases. Counsel
and SJAs must protect the military justice system when this
occurs by ensuring that information only flows upward, with no
directives or “suggestions’ flowing downhill. This precaution
further insulates subordinate commanders and potential panel
members, thereby reducing the potential for UCI.
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New Developmentsin the Law of Discovery: When IsLate Too Late, and Does Article 46,
UCMJ, Have Teeth?

Major Christina E. Ekman
Professor, Criminal Law Department
The Judge Advocate General’s School, United Sates Army
Charlottesville, Virginia

“ The prudent prosecutor will resolve doubtful questionsin
favor of disclosure.” ... Such disclosure will serve to justify
thetrust in the prosecutor as* the representative not of an ordi-
nary party to a controversy, but of a sovereignty whose obliga-
tionto govern impartially is as compelling asits obligation to
govern at all; and whoseinterest, therefore, inacriminal pros-
ecution is not that it shall win a case, but that justice shall be
done.” !

Introduction

One of the hallmarks of our civilian justice system is the
“special role played by the American prosecutor in the search
for truthin criminal trials.”2 Inthe military criminal justice sys-
tem, this special roleis even more pronounced. Article46, Uni-
form Code of Military Justice (UCMJ), mandates equal access
to the evidence, placing an additional burden on the govern-
ment.® Rulefor Courts-Martial (RCM) 701 implements Article
46.* The purpose of the military’s broad discovery rules, and
specifically RCM 701, is“to promotefull discovery to the max-
imum extent possible consistent with legitimate needs for non-
disclosure [for example, Military Rule of Evidence (MRE)]
301; Section V] and to eliminate ‘ gamesmanship’ from the dis-
covery process.”®

A tria counsel’s good faith is generaly irrelevant when a
discovery issue arises. The best way for trial counsel to avoid
potential disaster isto understand and follow both the constitu-
tional and the statutory rules. Likewise, the defense counsel
who understands these ruleswill be better equipped to represent
the military accused effectively throughout the court-martial
process. To this end, both trial and defense counsel, particu-

larly the trial counsel, must understand significant new devel-
opmentsinthelaw of discovery. Thisarticle endeavorsto assist
counsel in understand these new devel opments and their impli-
cations for the military trial practitioner.

In any court-martial, the constitutional due process discov-
ery regquirements set out in the Brady v. Maryland® line of cases
apply, asdo Article 46, UCM J; RCM 701; RCM 703; and other
discovery rulestriggered by particular facts and circumstances.
A critical distinction in this area of court-martial practiceisthe
difference between the constitutional discovery requirements
and the statutory requirements that flow from Article 46, as
reflected in RCM 701 and RCM 703.

Thisarticle first touches on the constitutional analysis, prin-
cipally embodied in Brady v. Maryland, focusing on Leka v.
Portuondo,” a federal court of appeals case addressing time
requirements imposed by the Brady line of cases on govern-
ment disclosure of favorable evidence. Second, to highlight the
distinction between constitutional and statutory discovery
requirements, this article addresses the impact of Article 46 on
military discovery practice, focusing on a split between the Air
Forceand Army Courts of Criminal Appeals, aswell asa Court
of Appeals for the Armed Forces (CAAF) interlocutory order
that sheds some light on the potential resolution of this conflict.

When IsLate Too Late—Timeliness of Brady Disclosures

According to the Supreme Court, a Brady due process viola-
tion has three important components. First, the evidence at
issue must have been favorable to the defendant.® Favorable
evidence is evidence that either negates guilt, reduces the

1. Kylesv. Whitley, 514 U.S, 419, 439 (1995) (quoting United Statesv. Agurs, 427 U.S. 97, 108 (1976); Berger v. United States, 295 U.S. 78, 88 (1935)).

2. Strickler v. Green, 527 U.S. 263, 281 (1999).

3. UCMJart. 46 (2000). “Thetrial counsel, the defense counsel, and the court-martial shall have equal opportunity to obtain witnesses and other evidence in accor-

dance with such regulations as the President may prescribe.” 1d. (emphasis added).

4.  See ManuAL For CourTs-MARTIAL, UNITED StaTES, R.C.M. 701(a)(6) (2000) [hereinafter MCM].

5. 1d. R.C.M. 701 analysis, app. 21, at A21-32.
6. 373U.S.83(1963).
7. 257 F.3d 89 (2d Cir. 2001).

8. Brady,373U.S. at 87.
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degree of guilt, or reduces the punishment that should be
imposed in agiven case.® Such evidence can be either excul pa-
tory or impeachment evidence.’® Second, the government must
have failed to disclose the favorable evidence.®* Third, this
nondisclosure must have prejudiced the defendant; that is, the
undisclosed evidence must have been material to either guilt or
punishment.?

The Brady rule attempts to ensure that defendants in the
United States receive fair trials.’®* Brady requires the govern-
ment to disclose favorable evidence, regardless of whether the
defense has requested it.** This requirement also imposes an
affirmative duty on the prosecutor to search for such evidence.*
Although the Brady line of cases discusses, in depth, concepts
such as materiality, favorable evidence, and triggersfor the dis-
closure requirement, it has never established a particular time-
line. Leka v. Portuondo®® provides some helpful insight into
thisissue.

Lekav. Portuondo

In Leka v. Portuondo, the Court of Appeals for the Second
Circuit tackled the issue of the timeliness for Brady disclo-
sures.t” The Supreme Court of New York, Kings County, con-
victed the appellant of one count of second-degree murder and

9. Id.at87,88.

two counts of criminal possession of aweapon for the 12 Feb-
ruary 1988 shooting death of his relative, Rahman Feratia.’®
The State’s case centered on the eyewitness testimony of two
people who happened to be walking down the street when the
shooting began.’®* According to the appellant’s Brady claim,
there were three other eyewitnesses, all of whom the police had
interviewed, and whose stories contradicted the couple's testi-
mony. One of these three witnesses was an off-duty New York
City Police Department officer, Wilfredo Garcia.® Officer Gar-
cia's testimony would have been favorable to the defense the-
ory of misidentification;? however, despite the nature of
Officer Garcia's potential testimony, the State did not disclose
Officer Garcia’'s name until three business days before trial.
The defense had requested discovery twenty-two months
before the scheduled trial date.? Thistimeline became critical
to the court’s analysis.®

The court began its analysis by applying the first prong of
Brady; that is, by determining whether the undisclosed evi-
dence was favorable to the defense. In this case, Officer Gar-
cia's potential testimony was favorable to the defense.?* The
court then applied the second Brady prong; that is, the court
determined whether the government failed to disclose this
favorable evidence, even though it ultimately disclosed Officer
Garcia's name to the defense. In answering this question, the
court considered both the substance and the timeliness of the

10. United Statesv. Bagley, 473 U.S. 667, 676 (1985); Giglio v. United States, 405 U.S, 150, 154 (1972).

11. Brady, 373 U.S. at 87.

12. 1d; see also Strickler v. Green, 527 U.S. 263 (1999).
13. Bagley, 473 U.S. at 675.

14. United Statesv. Agurs, 427 U.S. 97 (1976).

15. Kylesv. Whitley, 514 U.S. 419 (1995).

16. 257 F.3d 89 (2d Cir. 2001).

17. Id.

18. Id. at 91. At thetime of the shooting, the victim and the appellant were involved in a bitter child custody dispute over the victim’s two grandchildren. 1d.

19. 1d. at 91-92. Asthe couple walked down the street, they saw a car pull up, and the shooting started. The woman had noticed the car just afew moments earlier
and remembered the driver because the driver’sface was bandaged. She later identified the appellant asthe passenger. Upon hearing the shots, the couple dove behind
some parked cars. The man lifted his head twice to see what was happening. Thefirst time, he saw an arm holding a gun sticking out of the car’s passenger window.
The second time, he saw a man, whom he later identified as the appellant, standing in the street shooting downward. Id.

20. Id. at 92. Although the defense identified three witnesses who were not disclosed, the court limited its opinion to the State’s Brady violation vis-a-vis Officer
Garcia. Id. at 97-98.

21. Id. at 99. Officer Garciawasin his second floor apartment, looking out his window for a friend who was coming over. When he heard the gunfire, he looked in
the direction of the sound and saw awhite car pull up in front of aman in the street. Officer Garcia said that he saw muzzle flashes coming from the passenger side
of the vehicle and saw a bus drive around the white car. He ran into his bedroom to get his off-duty weapon and heard other shots. He looked out the window again
and saw more muzzle flashes coming from the passenger side of the white car. He ran out of his apartment and heard more gunfire as he ran down the steps of his
building. By thetime Officer Garcia got to the main floor of the building, the shooting was over; by the time he left the building, the white car was gone. This took
about fifteen to twenty seconds. Outside on the street, Officer Garcia saw aman lying in front of his car, a black revolver next to his body. 1d. at 92-93.

22. Id. at 93.
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disclosure. The State argued that disclosure of Officer Garcia's
name and address alone, although close to the trial date, gave
the defense enough information and time to investigate ade-
quately. The court disagreed.?> From the beginning of the case,
the prosecutor knew what Officer Garcia had seen. Based on
this fact, as well as the favorable nature of the evidence, the
court decided that the State had suppressed information that it
was required to turn over to the defense.?

In discussing the issue of timely disclosure, the court
acknowledged that neither Brady nor its progeny established a
strict timetable for favorable evidence disclosures. In fact,
Brady permits disclosure of certain evidence during and even
after trial.?” Again, acritical question was when the prosecutor
learned of the evidence. Also important to the inquiry was
whether or not, under the circumstances, the defense had a suf-
ficient opportunity to use the evidence once the State disclosed
Officer Garcia'sname.?® The State argued that the defense had
timeto interview Officer Garciain the business days|eading up
totrial and that the defense bore full responsibility for its“bun-
gled” interview attempt. The court remained unconvinced,
pointing out that the late disclosure had “ created the hasty and
disorderly conditions under which the defense was forced to
conduct its essential business’ in thefirst place?® The unfortu-
nate circumstances of the defense attempt to interview Officer

Garcia demonstrated why delayed disclosure of evidence
diminishes its value to the defense.®

The court readily acknowledged that the Brady material that
the State actually disclosed could have led to excul patory or
impeachment evidence; however, it went on to say that the
defense could only have developed the evidence through fur-
ther investigation, which the time constraints effectively pre-
vented.®! The court explained that Brady envisionsthe defense
having areal opportunity to use with some degree of calculation
and forethought favorable evidence that the government dis-
closes. Inthis case, the State effectively foreclosed any possi-
bility that the defense could call Officer Garciato the stand with
any responsible degree of forethought and planning.

Opting not to address the potential prosecutorial miscon-
duct, the court held that the State did not make sufficient disclo-
sure in sufficient time to afford the defense an adequate
opportunity to use the evidence. Leaving open the possibility
that more thorough disclosure may have satisfied Brady, the
court held that the prosecutor had disclosed too little, too late.
This constituted “suppression” under the Brady standard.® “It
is not enough for the prosecutor to avoid active suppression of
favorable evidence; Brady and its progeny require disclo-
sure.”

23. The appellant was arrested and charged with the murder on 8 March 1988. The case went to trial on 26 February 1990. At a pretrial hearing on 21 February
1990, three business days before the schedul ed trial date, the prosecutor finally identified Officer Garciato the defense, but mentioned neither Officer Garcia'sinability
to positively identify the appellant nor the fact that he had information favorable to the defense. During the unsuccessful pleanegotiations, the State referred to Officer
Garcia, without disclosing his name, claiming that he could positively identify the appellant as the shooter. A week after identifying Officer Garciato the defense,
the prosecutor requested a protective order, alleging to the court that the defense had tried to trick Officer Garciainto talking to them. The judge’s remedy prevented
the defense from interviewing Officer Garciain the short time between the late disclosure and the trial date. |d. at 94-95.

24. 1d. at 99. In deciding that this evidence was favorable to the defense, the court explained in detail why Officer Garcia's testimony would cast serious doubt on
the testimony of both prosecution eyewitnessesat trial.  First, if the shooting started asthe car pulled over, it was not likely that the trigger puller was the same person
identified by one of the eyewitnesses. According to the government eyewitness, this person had been idly joking immediately before the shooting started. Second,
if the victim had also fired shots, it was unlikely that the person identified by one of the eyewitnesses as shooting downward was the appellant. 1d.

25. 1d.

26. Id. at 103. In reaching its decision on this point, the court made the following specific findings: (1) that in plea negotiations the State singled Officer Garcia out
as a key witness who was able to positively identify the appellant without disclosing his name; (2) that Officer Garcia's observations would have undermined both
prosecution eyewitnesses' testimony; (3) that Officer Garcia's police training in observation skills would likely have caused jurors to credit his testimony; (4) that
after the prosecution identified Officer Garciato the defense, it successfully prevented the defense from interviewing him; and (5) that the prosecution never disclosed
the true nature of Officer Garcia's testimony to the defense. 1d. at 98-99.

27. 1d. at 100 (citing Imbler v. Pachtman, 424 U.S. 409, 427 n.25 (1976)).

28. 1d.

29. Id. at 101.

30. Id.

31. Id. The court pointed out that at this late stage in the trial process, new information can throw a carefully thought out and prepared defense case into disarray.
Further, once the trial starts, defense resources are brought to bear on the trial, not on investigation. Id. at 101-03.

32. 1d. Thecourt also applied the third prong of Brady, concluding that the suppressed evidence was material to the defense. 1d. at 103-07. That analysisis beyond
the scope of this portion of the article.

33. 1d. at 103.
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Implications for the Military Practitioner

Although only persuasive authority, Leka v. Portuondo is an
important reminder for counsel that disclosure must be both
complete and timely. Thisis particularly important to the trial
counsel in abusy jurisdiction, juggling cases at various stages
of development.®* The trial counsel must ensure that evidence
is disclosed in a timely fashion and that there is an obvious
paper trail, maintained in the original casefile, proving that the
evidencewas disclosed.® If undisclosed evidenceisallowed to
pile up until the eve of trial, attempts to salvage the case will
likely fail. Of course, the best solution isto timely disclose.

Does Article 46, UCMJ, Have Teeth?

Whileitiscritical that counsel understand the Brady line of
cases and the constitutional due processimplications of nondis-
closure, these cases do not encompass the entire body of know!-
edge necessary to succeed in military discovery practice.
Article 46, UCMJ, the RCM simplementing Article 46, and the
corresponding body of military case law are interrelated with

Brady, but also distinct. In military practice, it is possible for
the government to violate RCM 701 and Article 46, UCMJ,
without violating Brady and committing a constitutional due
process violation. Rule for Courts-Martial 701(a)(6) is based
on Brady v. Maryland.*® Rule for Courts-Martial 701(a)(2),
while consistent with Brady, is not limited to favorable evi-
dence; it requires disclosure of evidence material to the
defense.™

Even with the differences, however, the first step in address-
ing amilitary discovery issue must be the constitutional analy-
sis. To lay the foundation for the discussion of United Satesv.
Figueroa,® United Sates v. Adens,**and United Sates v. Kin-
ney,* this article next discusses the Supreme Court’s material-
ity analysis in United Sates v. Bagley.** The focus is on the
third component of a Brady violation; that is, whether the
undisclosed evidence was material either to the defendant’s
guilt or punishment.®? The article then addresses United Sates
v. Hart,** a 1990 Court of Military Appeals (COMA) decision
addressing the impact of Article 46, UCMJ, on military discov-
ery practice, as well as some later cases that confuse the Hart
materiality standard. Against this backdrop, the article finally

34. Inthat situation, it isimportant that the trial counsel “touch” each case file at least weekly, talk to the investigators regularly about cases and review their case
files, interview all witnesses, and, most importantly, track evidence that is favorable to the defense that must be disclosed. Checklists are very helpful in this regard.

Of course, the work does not end there.

35. Thenecessity of tracking documentsisnot limited to Brady evidence, of course. Bothtrial and defense counsel should never turn discovery over without attaching
atransmittal document, listing what isbeing provided, the date, and requiring the receiving party’ssignature. Thiswill eliminate confusion over what happened during

discovery.

36. MCM, supra note 4, R.C.M. 701(a)(6) analysis, app. 21, at A21-33. Thisrulerequiresthetria counsel to,

as soon as practicable, disclose to the defense the existence of evidence known to the trial counsel which reasonably tendsto: (A) Negate the
guilt of the accused of an offense charged; (B) Reduce the degree of guilt of the accused of an offense charged; or (C) Reduce the punishment.

Id. R.C.M. 701(2)(6).

37. Seeid. R.C.M. 701(a)(2).

Documents, tangible objects, reports. After service of charges, upon request of the defense, the Government shall permit the defense to inspect:

(A) Any books, papers, documents, photographs, tangible objects, buildings, or places, or copies of portions thereof which are within the pos-
session, custody, or control of military authorities, and which are material to the preparation of the defense or are intended for use by the tria
counsel as evidence in the prosecution case-in-chief at trial, or were obtained from or belong to the accused; and

(B) Any results or reports of physical or mental examinations, and of scientific tests or experiments, or copies thereof, which are within the
possession, custody, or control of military authorities, the existence of which isknown or by the exercise of due diligence may become known
tothetrial counsel, and which are material to the preparation of the defense or are intended for use by the trial counsel as evidence in the pros-

ecution case-in-chief at trial.
Id. (emphasis added).
38. 55M.J. 525 (A.F. Ct. Crim. App. 2001).

39. 56 M.J. 724 (Army Ct. Crim. App. 2002).

40. No. 00-0633/AR, 2001 CAAF LEXIS 1553 (Sept. 28, 2001) (interlocutory order).

41. 473 U.S. 667 (1985).
42. See supra notes 8-12 and accompanying text.

43. 29 M.J. 407 (C.M.A. 1990).
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addresses the current state of the law and the resulting implica-
tions for practitioners.

Brady v. Maryland suggests that the standard for determin-
ing the materiality of favorable evidence not disclosed by the
government can vary, depending on the facts and circumstances
of the particular case.** In United Sates v. Bagley,* the
Supreme Court identified a two-pronged test to be applied. If
there is prosecutorial misconduct, undisclosed favorable evi-
dence will be deemed materia to the defense unless the failure
to discloseisharmless beyond areasonable doubt.*® Inall other
cases, regardless of the specificity or existence of adefensedis-
covery request, the undisclosed favorable evidence will be
deemed material to the defense if there is a reasonable proba-
bility that, had the evidence been disclosed, the result at trial
would have been different. The court defined reasonable prob-
ability as a probability sufficient to undermine confidence in
the result of the trial .+’

In articulating this standard, the Supreme Court specifically
rejected holding the government to a higher “harmless beyond
a reasonable doubt” standard, even when the government
ignores a specific defense discovery request. # Again, inal of
these cases, the Supreme Court was examining potential viola-
tions of a defendant’s constitutiona due process rights. Addi-
tionally, just as Brady did not establish a strict timeline for
disclosure of favorable evidence, these decisions left open the
issue of evidence that is unfavorable but still material to the
defense.

In United Sates v. Hart,* the COMA addressed the issue of
nondisclosure of evidence specifically requested by a military
accused, focusing first on the congtitutional analysis flowing
from the Brady line of cases, and then addressing the impact of

Article 46, UCMJ.® Following Hart, it appeared that Article
46 held the government to a higher standard than Brady and
Bagley. Thus, violations of Article 46 would have conse-
guencesnot found in civilian practice.5! Hart suggeststhat both
a constitutional and a statutory analysis are necessary in cases
involving government failure to disclose favorable evidence to
the defense.®

In the years since Hart, confusion has developed regarding
both the necessity for a separate, statutory analysisin discovery
cases and the appropriate standard of review in such cases.®® In
two recent cases, United Sates v. Figueroa> and United Sates
v. Adens,® the Army and Air Force Courts of Appealswrestled
with thisissue, reaching two very different results. The CAAF
has also tangentially addressed this issue in United Sates v.
Kinney,%® shedding some light on this split of authority.

United States v. Figueroa

In United Sates v. Figueroa,® the Air Force Court of Crim-
inal Appeals (AFCCA) examined the government duty to dis-
close favorableinformation to the defense when the defense has
made a specific RCM 701 request for such disclosure. Deter-
mining the failure to disclose to be error, the court held that the
undisclosed evidence was not material because there was no
reasonable probability that, had the evidence been disclosed,
the result at trial would have been different.®®

On 20 July 1999, the appellant was randomly selected to
provide aurine sample as part of the Air Force drug-testing pro-
gram at Vandenberg Air Force Base (AFB) in California. His
urine tested positive for the metabolite of cocaine at 56,717
nanograms per milliliter (ng/ml). The urine analysis was con-

44. United Statesv. Agurs, 427 U.S. 97, 104 (1976) (construing Brady v. Maryland, 373 U.S. 83 (1963)); see also Hart, 29 M.J. at 409.

45. 473 U.S. 667 (1985).

46. 1d. at 697-80. If the government can meet the burden of proof, then adefendant’s due processrights were not violated by theimproper withholding of evidence. 1d.

47. 1d. at 682. If thereis no reasonable probability that the result at trial would have been different, then the defendant’s due process rights were not violated by the
improper withholding of evidence. 1d.; see also Strickland v. Washington, 466 U.S. 668, 694 (1984).

48. Bagley, 427 U.S. at 682. The court reasoned that a higher standard of materiality was unnecessary even when the defense had made a specific request for the
undisclosed evidence because under Strickland the reviewing court could consider directly any adverse effect that resulted from the suppression in light of the totality
of the circumstances. |d. at 682-83.

49. 29 M.J. 407 (C.M.A. 1990).

50. Id. InHart, the government failed to disclose DNA test results that were favorable to the accused, as well as the assault victim'sinability to identify his assailant
in a photographic lineup. There was no specific defense request for discovery. The primary issue at trial was the attacker’s identity. The court specifically agreed
with Judge Gilley and the court below that under Article 46 a military accused had much broader discovery rights than most civilian defendants. The court went on
to say that “where the Government fails to disclose information pursuant to a specific request, the evidence will be considered ‘ material unlessfailure to disclose’ can
be demonstrated to ‘be harmless beyond a reasonable doubt.’” Id. at 410 (quoting United States v. Hart, 27 M.J. 839, 842 (A.C.M.R. 1989)). In the absence of a
specific request, the failure to disclose would only be materid if there “‘is a reasonable probability’ that a different verdict would result from disclosure of the evi-
dence.” Id. (quoting Hart, 27 M.J. at 842).

51. Id. at 410.

52. Id. at 409-10; see also United States v. Green, 37 M.J. 88, 90-91 (C.M.A. 1993) (Wiss, J., concurring).
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ducted at the Air Force drug-testing laboratory at Brooks
AFB.%® On 31 August 1999, the appellant’s defense counsel
made a discovery request, specifically requesting excul patory
evidence, evidence tending to negate the accused's guilt, and
“evidence of a derogatory nature concerning the Brooks AFB
drug-testing laboratory.”%° Less than two months later, the
appellant provided another urine specimen for testing as part of
aone-hundred percent unit inspection. Thisspecimen, also sent
to the Brooks AFB laboratory, tested positive for the metabolite
of cocaine at 951 ng/ml.%

On 13 December 1999, the appellant was convicted, accord-
ing to his pleas, of two specifications alleging wrongful use of
cocai ne and one specification of absencewithout leave. Hewas
sentenced to a bad-conduct discharge, confinement for five
months, and forfeiture of $500 pay per month for five months.®
After trial, while preparing post-trial clemency submissions,
the defense counsel obtained a report of investigation (ROI),
dated 28 January 2000, from the drug-testing laboratory. The
ROI cast doubt on the forensic integrity of urinalysis samples
tested by one of thetechnicians. Several other documents were
attached to the ROI, including the following: a5 November

1999 letter de-certifying a technician who had performed part
of the testing on both of the appellant’s urine samples, a 19
November 1999 letter denying that same technician access to
the Gas Chromatography/M ass Spectrography L aboratory area,
and a 29 November 1999 letter restricting his access to the
investigations room. The ROI concluded that while the sam-
ples handled by this technician were analytically sound, they
had been forensically compromised.®

On appeal, the defense argued that the government failed to
disclose evidence that was material to the defense, and that had
this evidence been disclosed, there likely would have been a
different result at trial .% The AFCCA's analysis started with a
discussion of Article 46, UCMJ, and RCM 701(a)(2) and (6), as
well asthe Brady line of cases. The key question for the court
was whether the withheld evidence was “ material to the prepa-
ration of the defense.”® Previous cases stated that both
impeachment and exculpatory evidence could be material.®®
The court next addressed the issue of due diligence and the
scope of atrial counse’s duty to search for information favor-
able to the accused. According to United Sates v. Williams,®”
this duty to search extends beyond the trial counsel’s own files

53. Green, 37 M.J. a 88. In Green, the defense made a specific request for evidence that the government failed to disclose. The majority held that “[i]f we have a
‘reasonable doubt’ as to whether the result of the proceeding would have been different, we grant relief. . . . If, however, we are satisfied that the outcome would not

be affected by the new evidence, we would affirm.” 1d. at 90 (citation omitted).

In his concurring opinion, Judge Wiss pointed out that the burden is actually the reverse of what the majority articulated. According to Judge Wiss,
the court had aready recognized the broader discovery rights available to amilitary accused in Hart, when the majority agreed with Judge Gilley from the

Army court that

[w]here prosecutorial misconduct is present or where the Government fails to disclose information pursuant to a specific request, the evidence
will be considered “ material unless failure to disclose’ can be demonstrated to ‘ be harmless beyond a reasonable doubt.” Where there is no
request or only ageneral request, the failure will be“material only if there is areasonable probability that” adifferent verdict would result from

disclosure of the evidence.

Id. at 91 (Wiss, J., concurring) (quoting Hart, 29 M.J. at 410 (citations omitted)). See also United States v. Williams, 50 M.J. 436 (1999); United Statesv. Morris, 52

M.J. 193 (1999); United Statesv. Stone, 40 M.J. 420 (C.M.A. 1994).
54. 55M.J. 525 (A.F. Ct. Crim. App. 2001).

55. 56 M.J. 724 (Army Ct. Crim. App. 2002).

56. No. 00-0633/AR, 2001 CAAF LEXIS 1553 (Sept. 28, 2001) (interlocutory order).

57. 55 M.J. at 525.

58. Id. at 530-31.

59. Id. at 526. The Department of Defense cutoff for the metabolite of cocaineis 100 ng/ml.

60. Id. at 527.
61. Id. at 526.
62. Id.
63. Id. at 527.
64. Id.

65. 1d. at 528 (citing United States v. Bagley, 473 U.S. 667, 676 (1985)).

66. 1d. (citing United Statesv. Watson, 31 M.J. 49, 54-55 (C.M.A. 1990); Bagley, 473 U.S. at 676 (1985)).
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to (1) files of law enforcement authorities who investigated the
misconduct underlying the criminal charges, (2) investigative
filesin related cases, and (3) other files specifically designated
in the defense discovery request.®® The court then correctly laid
out thetest for prejudicial error under the Brady line of cases,®®
concluding that Brady was not violated.”

Applying the law to thefacts of Figueroa, the AFCCA found
that the government erred in failing to disclose the various
memorandums to the defense. The court then applied the con-
stitutional due process test set out in Bagley. To apply the test,
the court considered all of the evidence in the case and the
likely impact of the undisclosed memorandums on that evi-
dence had the government properly disclosed them. Ulti-
mately, the court concluded that even if the memorandums had
been properly disclosed, there was no reasonable probability
that the result of the trial would have been different. The court
pointed out that given the overwhelming evidence against him,
the appellant would probably have pled guilty even if he had
known about the memoranda. The court also specifically found
that there would have been no reasonable probability that the
result of thetrial would have been different evenif the appellant
had pled not guilty.™

The opinion becomes confusing, as the AFCCA wrestled
with the issue of a separate, statutory analysis requirement
under Article 46, UCMJ. The court characterized Hart as“rais-
ing the argument” that a higher standard of review was war-
ranted when the government does not disclose evidence that is
the subject of a specific defense discovery request.”? As the
AFCCA correctly noted, the Supreme Court talked about this
issue at length in Bagley and Agurs. The AFCCA seems to
have concluded that Article 46 is effectively indistinguishable
from the constitutional due process analysis required by Brady.
This conclusion ignores the COMA holding that the higher
standard applied in such a situation flowed directly from the
higher standard imposed by Article 46, not from the Brady line
of cases.”

67. 50 M.J. 436 (1999).

68. Id. at 441.

In Figueroa, the AFCCA correctly pointed out that in Bag-
ley, the Supreme Court specifically rejected ahigher standard of
review in casesinvolving specific defense discovery requests.”
The problem with the AFCCA'’s position is that the Supreme
Court was simply addressing the constitutional due process
analysis, not the higher standard imposed by Article 46, UCMJ.
Thus, the Supreme Court’s rejection of the higher standard of
review does not apply when a court is applying the Article 46
statutory analysis. Once a court determines that government
failure to disclose favorable evidence to an accused did not vio-
late constitutional due process rights, the court must then apply
the statutory analysis set out in Hart before resolving the dis-
covery issue.

In Figueroa, even if the AFCCA had done an Article 46
analysis, the outcome would likely have been the same. The
problem is, in acase involving government violation of Article
46, but with no corresponding constitutional due process or
Brady issue, this misapplication of the law would be more
likely to result in abad decision because an Article 46 violation
does not necessarily constitute aBrady violation. United Sates
v. Adens™ is just such a case.

United Statesv. Adens

The accused in Adens was convicted, contrary to his pleas,
of wrongful use of cocaine. The convening authority approved
the adjudged sentence to abad-conduct discharge.” On appeal,
the Army Court of Criminal Appeals (ACCA) held that

trial counsel’s failure to disclose material
tangible objects as soon as practicable after
discovery, along with the military judge’'s
failure to give the members a curative
instruction to disregard the already admitted
testimony concerning the undisclosed evi-
dence, materially prejudiced appellant’s sub-
stantial right under Article 46, UCMJ, to
have equal opportunity to the evidence

69. Thisisthe constitutional analysisto be applied when evidence that is both favorable and materia to the defense has been improperly withheld.

70. Figueroa, 55 M.J. at 528.
71. 1d. at 528-31.

72. 1d.

73. United Statesv. Hart, 29 M.J. 407, 409-10 (C.M.A. 1990). Notably, Hart was a unanimous decision.

74. Figueroa, 55 M.J. at 528 (citing United States v. Bagley, 473 U.S. 667, 682 (1985); United States v. Green, 37 M.J. 88 (C.M.A. 1993)).

75. 56 M.J. 724 (Army Ct. Crim. App. 2002).

76. Id. at 725.
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against him, prejudicing histria strategy and
materially affecting both his counsel’s pre-
sentation of the defense case and his credibil-
ity in front of the members.”

The government case against the appellant consisted of a
registered government source's testimony and expert’s testi-
mony regarding the analysis of appellant’s pubic hair samples.
The government source was also acocaine user. From the start,
it became clear that a large part of the defense strategy was to
either exclude or discredit the results of the scientific tests on
the appellant’s hair samples.” The central issuein thetrial was
whether the hair taken from the appellant was put in one or two
ring-sized boxes.”™

A controversy raged over this point. The litigation packet
reported that the drug-testing laboratory received two ring-
sized boxes, each containing the appellant’s hair samples; how-
ever, during the pretrial hearings, the witnesseswho werein the
room when the appellant’s hair sample was taken all testified
that it was put in one ring-sized box. Further, two laboratory
employeestestified that their hair collection kits only contained
one small hair sample box.%®

Before opening statements, the defense admitted into evi-
dence a sample hair collection kit that contained only one col-
lection box. The defense had obtained this collection kit from
the drug-testing laboratory. The defense had already made an
ongoing request for discovery, specifically asking to inspect all
real evidence that the government intended to offer at trial on
the merits.8 In spite of this request, the trial counsel waited
until the government’s case-in-chief to disclose that it had four
hair sample collection kits in its possession. The Criminal
Investigative Division (CID) had received these hair sample
collection kits from the drug-testing laboratory in the same
mailing envelope with the kit used to collect the appellant’s
pubic hair samples.®2 Each of these collection kits contained
two ring-sized boxes for pubic hair collection.®

During the government’s case-in-chief, on re-direct exami-
nation of a CID agent, the trial counsel elicited testimony
regarding the four remaining hair sample collection kits and
their contents. In the Article 39(a), UCMJ, session that imme-
diately followed, the defense moved for a dismissal based on
prosecutorial misconduct because of the trial counsel’s failure
to disclosethismaterial physical evidence.® Thisfailuretodis-
close was addressed at several additional Article 39(a) ses-

sions.®

77. 1d. at 726.

78. 1d. at 725. Theissue appears to have first surfaced on 30 March 1998, during an Article 39(a) session, when the defense alleged that the Criminal Investigation
Division may have tampered with the hair sample or contaminated it with someone else’s. 1d. at 726.

79. Id.
80. Id. at 727.

81. Id. at 726-27. The civilian defense counsel submitted the defense discovery request on 3 January 1998. It specifically cited to Article 46, UCMJ, RCM 702,
Military Rule of Evidence 304(d)(1), and Brady v. Maryland. Id. at 726. Although the request should have cited to RCM 701 rather than RCM 702, the court found
that it was clear from thetitle and content of the document, aswell asfrom the government’s response to the defense discovery request, that the government understood
what the request meant. Id. at 726 n.2. The request included “any and all information which may be or become of benefit to the accused in preparing or presenting
his defense at trial” and “the opportunity to inspect al real evidence that the government intends to offer at trial on the merits.” Id. at 726-27.

82. Id. a 725. Thetimelineis very important.

On 18 July 1998, after visiting the CID evidence room, the trial counsel verified that two ring-sized boxes, not one, had been shipped to the drug-testing laboratory.
On 20 July the defense counsel offered into evidence a collection kit that contained one ring-sized pubic hair sample collection box. On 21 July the parties began
presenting evidence on the defense motion to suppress appellant’s hair because the box or boxes had been tampered with. That afternoon, while court was till in
session, the Funded Lega Education Program (FLEP) Officer who was assisting the trial counsel got the four hair sample collection kits that had come in the same
mail envelope as the one used to collect the appellant’s samples from CID. He passed a note to this effect to the trial counsel in court. After court had recessed for
thenight, thetrial counsel and the FL EP examined the boxes and discussed their significance to the case. Thetrial counsel instructed the FLEP to verify the collection
kits' authenticity and to figure out how to get them admitted into evidence. Id. at 727-28.

On 22 July the military judge admitted into evidence the defense collection kit that contained only one ring-sized box for hair samples. Later that day, the trial
with members began. Thetrial counsel made his opening statement without mentioning the number of boxesin the collection kits. The defense counsel did discuss
theissuein the opening statement. After opening statements, a CID agent testified about the collection of the appellant’s hair sample. After direct examination of the
agent, the court recessed for the night. Thetrial counsel did not disclose the existence of the four collection kits to the military judge or to the defense counsel. On
23 July the defense counsel cross-examined the CID agent regarding the number of boxes used to collect the pubic hair samples. On re-direct examination, the CID
agent testified that the four collection kits that CID had received in the same mail envel ope with the kit used to take the appellant’s sample contained two ring-sized
boxes. 1d. at 728-29.

83. Id. at 725. The ACCA made very detailed findings of fact regarding the timeline, starting with the 8 January 1997 search authorization obtained from CID to
seize the pubic hair samples, and ending with the military judge’sruling on the defense motion for amistrial on 27 July 1998, after the government’sfailureto disclose
the existence of the hair sample collection kits cameto light. Seeid. at 726-30.

84. Id. at 729.
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At the final session, the military judge announced extensive
findings of fact, concluding that the trial counsel’s failure to
disclose the material evidence was error, but that amistrial was
not warranted. Asaremedy, the military judge madethe assis-
tant trial counsel the lead counsel and prohibited the govern-
ment from presenting any evidence regarding the four hair
sample collection kits. Further, the government could not
present evidence that the CID office had received five collec-
tion kitsin the same envelope, one of which was used to collect
the appellant’s hair sampl e, and that each of these kits contained
two small hair sample collection boxes. The military judge did
not instruct the panel membersto disregard the CID agent’s ear-
lier testimony regarding the four unused collection kits.®

The ACCA addressed several important discovery issuesin
this case: (1) whether the Article 46, UCMJ, guarantee to
“equal opportunity to obtain evidence,” as implemented in the
RCMs, isasubstantial right of amilitary accused; (2) the nature
of atrial counsel’s duty to disclose physical evidence under
RCM 701(a)(2); and (3) how a military judge must remedy the
situation when evidence withheld in violation of Article 46
makesitsway infront of amilitary panel. A detailed discussion
of each of theseissuesisrequired.

Does Article 46, UCMJ, Constitute a Substantial Right Under
Article 59(a), UCMJ?¥

The ACCA dtarted its analysis of the Article 46 issue by
explaining that Adens was unique in that it did not implicate
Brady because the withheld evidence was material but not
favorable to the defense. Because of this, the court found no
constitutional error.® From here, the court launched into the

85. 1d. at 729-30.

statutory analysis, pointing out that a military accused has
much broader discovery rights than those available under the
Constitution.®

According to the ACCA, the issue of whether Article 46
imposes a heavier burden on the government than the Constitu-
tion has never been fully resolved.®*® The ACCA attributed this
to courts generally resolving discovery issues by (1) findings of
no prejudice,® (2) determinations of harmless error or no rea-
sonable doubt as to the validity of the proceedings,®? or (3)
reversal for constitutional error.®® Most discovery casesinvolve
withholding favorable, material evidence under Brady. In this
situation, because an Article 46 violation necessarily includes
all congtitutional due process violations, no separate statutory
analysisis necessary.

Recognizing the importance of Article 46, UCMJ, the
ACCA held that

equal opportunity to obtain evidence under
Article46, UCMJ, asimplemented. . . [inthe
RCMsg] is a “substantial right” of a military
accused within the meaning of Article 59(a),
UCMJ, independent of due process discov-
ery rights provided by the Constitution.
Accordingly, violations of asoldier’s Article
46, UCMJ, rights that do not amount to con-
gtitutional error under Brady and its progeny
must still be tested under the material preju-
dice standard of Article 59(a), UCMJ.%*

86. Id. During these sessions, the trial counsel made several different statements regarding when he became aware of the four additional hair sample collection kKits,
and when he realized their materiality to the case. On four different occasions, the trial counsel told the military judge that he did not know until after opening state-
ments that CID had four unused collection kits. Id. at 730. For a detailed discussion of the professional responsibility implications of trial counsel’s statements, see
Major David Robertson, Truth Is Sranger than Fiction: A Year in Professional Responsibility, ArRmy Law., May 2002, at 1.

87. Article 59(a), UCMJ, states that “[a] finding or sentence of court-martial may not be held incorrect on the ground of an error of law unless the error materially
prejudices the substantial rights of the accused.” UCMJ art. 59(a) (2000).

88. Adens, 56 M.J. at 731.

89. Id. (citing United Statesv. Eshaomi, 23 M.J. 12, 24 (C.M.A. 1986); United Statesv. Enloe, 35 C.M.R. 228, 230 (C.M.A. 1965); UCMJ art. 46; MCM, supra note
4, R.C.M. 701, 703). This part of the opinion provides insight into the discovery rules, their legisative history, why they exist, and the benefits of open discovery.

90. Id. at 732. In the author’s opinion, the COMA sguarely addressed the issue in United Sates v. Hart, 29 M.J. 407 (C.M.A. 1990), as Judge Wiss pointed out in
his concurring opinion in United Sates v. Green, 37 M.J. 88, 90-91 (C.M.A. 1993).

91. Adens, 56 M.J. at 732 (citing United States v. Guthrie, 53 M.J. 103, 105-06 (2000)).

92. Id. (citing United States v. Stone, 40 M.J. 420, 421 (C.M.A. 1994); Green, 37 M.J. at 90-91; United States v. Watson, 31 M.J. 49, 55 (C.M.A. 1990); Hart, 29
M.J. at 410).

93. Id. (citing United States v. Romano, 46 M.J. 269, 273 (1997); Eshalomi, 23 M.J. at 28).

9. Id.
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What Does RCM 701(a)(2) Really Require of Trial Counsel ?

Recognizing that the President promulgated RCM 701(a)(2)
to implement Article 46, the ACCA closely examined RCM
701(a)(2), paying particular attention to the materiality lan-
guage.®* The trial counsel argued to the military judge that
according to the Air Force Court of Military Review (AFCMR)
in United Satesv. Trimper,* RCM 701(a)(2) did not require the
government to disclose the four remaining hair sample collec-
tion kits because they were rebuttal evidence.® Trimper holds
that “rebuttal evidence is not discoverable under R.C.M. 701
unlessit is exculpatory in nature or material to punishment.”%
What the Adenstrial counsel neglected to tell the military judge
was that in the COMA opinion affirming the AFCMR’s deci-
sion, the court specifically stated that while unfavorable to the
defense, the positive urinalysis was material to the preparation
of the defense and thus should have been disclosed by the trial
counsel, even though he did not plan to use it in the govern-
ment’s case-in-chief.*® Perhaps in the interest of clarity, the
COMA wrote:

We respectfully disagree with our sister
court’s narrow interpretation that the term
“material to the preparation of the defense”
inR.C.M. 701(a)(2) (A) and (B) islimited to
exculpatory evidence under the Brady line of
cases and hold that our sister court’sdecision
in Trimper should no longer be followed in
Army courts-martial. There is no language
in R.C.M. 701, or in its analysis, indicating
any intent by the President to limit disclosure
under Article 46, UCMJ, to constitutionally
required exculpatory matters. As noted
above, R.C.M. 701 is specifically intended to
provide “for broader discovery than is
required in Federal practice,” (R.C.M. 701
Analysis, at A21-22), and unquestionably is

95. Id. at 731-34.

intended to implement an independent statu-
tory right to discovery under Article 46,
UCMJ.1©

Thiswas, in effect, arestatement of existing law. The court
went on to explain how the trial counsel had violated RCM
701(a)(2). Because the existence and configuration of the four
additional hair sample collection kits was unquestionably mate-
rial to the preparation of the defense, whether the government
intended to use this evidencein its case-in-chief, in rebuttal, or
not at al wasirrelevant.io!

Did the Error Materially Prejudice the Accused’s Substantial
Right to a Fair Trial, or Were the Military Judge's Remedies
Enough?

Finally, the ACCA focused on whether thefailureto disclose
was material in Adens. First, the court clarified the issue that
seems to have confounded the courts of military review in the
years following the Hart decision. According to the ACCA,
“when atrial counsel failsto disclose information pursuant to a
specific request or when prosecutorial misconduct is present,
the evidence is considered material unless the government can
show that failure to disclose was harmless beyond a reasonable
doubt.” 102

In determining whether the failure to disclose was material,
the ACCA focused on the remedies implemented by the mili-
tary judge. The court found that the steps taken by the military
judge, which included (1) removing the trial counsel from the
lead counsel role; (2) keeping the government from admitting
any evidence of the four unused hair sample collection kits; and
(3) excluding all references to the fact that CID had originally
received five hair sample collection kits, al of which contained
two ring-sized boxes for the pubic hair samples, were insuffi-
cient without a curative instruction to the members.’®® Under

96. 26 M.J. 534 (A.F.C.M.R. 1988), aff’d, 28 M.J. 460 (C.M.A. 1989), cert. denied, 493 U.S. 965 (1989).

97. Adens, 56 M.J. at 733. Theaccused in Trimper, an Air Forcejudge advocate, was convicted of wrongfully using cocaine. After testing positive on aunit urinalysis,
Captain (CPT) Trimper commissioned hisown urinalysis at alocal civilian hospital, which also came back positive. Captain Trimper also told aco-worker about both
positive urinalyses. Although the government discovered both the positive civilian urinalysis and the statement to the co-worker, the government never disclosed
either piece of evidence to the defense. At trial, when CPT Trimper claimed that he had never used drugs of any kind on his direct examination, thus putting his
character as a nonuser of drugs in issue, the government brought in both the urinalysis and the statement as rebuttal evidence. The AFCMR decided that RCM
701(8)(2)(A) and (B) only require atrial counsel to disclose exculpatory evidence and evidence that the government intends to offer in its case-in-chief. Trimper, 26
M.J. at 536.

98. Trimper, 26 M.J. at 537.

99. United States v. Trimper, 28 M.J. 460, 468 (C.M.A. 1989), cert. denied, 493 U.S. 965 (1989).

100. Adens, 56 M.J. at 733.

101. Id. With regard to the first violation of RCM 701(a)(2), the court specifically found that the trial counsel knew that this evidence was material to the defense
case two days before he personally learned about the existence of the four unused hair sample collection kits. The court also found that the trial counsel intentionally

withheld disclosure until after opening statements and cross-examination of the CID agent to gain the maximum tactical advantage from the evidence. Id. at 733-34.

102. Id. at 733.
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the circumstances, the military judge had a sua sponte duty to
issue the curative instruction, even though the panel members
had heard no mention of the four hair sample collection kitsfor
five days.1®

The ACCA explained that if the members considered the
prohibited evidence that had already come in through the CID
agent’s testimony, the defense’s credibility would undoubtedly
have been undermined. Further, if the defensefailed to execute
either prong of its two-pronged defense of unreliability of the
scientific hair sample testing because of chain of custody prob-
lems or tampering, the government would be able to prove its
case beyond a reasonable doubt. Before the undisclosed evi-
dence of the four hair sample collection kits came in through
the CID agent’s testimony, this was a viable defense; however,
after it came before the members, the defense was no longer
credible. Thisbeing the case, the court held that the appellant’s
substantial rights to afair trial and to have equal access to the
evidence against him were materially prejudiced by the govern-
ment’s nondisclosure of material physical evidence and by the
military judge’'s failure to give a curative instruction to the
members to disregard the testimony that the government pre-
sented regarding the four unused collection kits.%

Why Does All of This Matter?

Army trial practitioners, particularly trial counsel, must take
heed of the Adenscase. Atleastinthe Army, Article 46, UCMJ,
has teeth. For staff judge advocate offices taking a more “hard
line” approach to discovery, the Adens opinion has serious
implications. By recognizing Article 46 as a substantial right,
and by mandating a separate statutory analysis, the ACCA has
given Article 46 sharp teeth. On the positive side, Adens rein-
forcesthe benefits of the wide-open discovery policy inthe mil-
itary.

First, the Adens holding regarding the AFCMR Trimper
opinionisarestatement of existing law rather than anew devel-
opment. In light of the COMA opinion in Trimper, as well as
the plain language of RCM 701(a)(2), this restatement likely
applies to the Air Force and the other services as well. Trial

103. Id. at 734.

counsel must be careful not to assume that potential rebuttal
evidence in the form of documents, reports, or tangible evi-
dence that is not favorable to the defense is not materia to the
preparation of the defense, as contemplated by RCM 701(a)(2).
This aso brings up the point that counsel on both sides of the
courtroom need to be very thorough in their research and care-
ful in the representations they make to military judges regard-
ing case law.

Second, trial counsel must be mindful of the Adens require-
ment that the military judge give cautionary instructions sua
sponte, along with other remedies that may be imposed to rec-
tify a breach of the discovery rules, when evidence undisclosed
inviolation of either constitutional due process requirements or
Article 46 makesitsway to the panel. Itisnow clear that with-
out such an instruction, the ACCA cannot determine whether
an accused's substantial right to afair trial was materially prej-
udiced and will err on the side of caution.

Third, Adens specifies that the Article 46 right to equal
access to evidence is a substantial right under Article 59(a),
UCMJ.X® This means that even when a discovery issue does
not result in a constitutional due process violation, a separate
statutory analysisis required, and if an accused’sright to equal
access under Article 46 was violated, the findings or the sen-
tence in that case could be set aside.

Finally, Adens articulates the standard for determining
whether government failure to disclose evidence to the defense
was material. Itisnow clear that in the Army, if thereis a spe-
cific defense request for information, or if there is prosecutorial
misconduct, and evidence is not disclosed to the defense, that
failure will generally be deemed material unless the govern-
ment can prove that the failure to disclose was harmless beyond
areasonable doubt.’ This can be a significant hurdle for the
government to overcome. In light of Hart, this standard is
likely to apply to all failuresto disclose evidenceto the defense,
not just failures to disclose physical evidence material to the
preparation of the defense under RCM 701(a)(2).1%® If thereis
no specific defense request, the failure to disclose will be mate-
rial only if there is a reasonable probability that, had the evi-
dence been disclosed, the result of the trial would have been

104. 1d. Thefailureto give theinstruction was, in the court's words, “understandable.” 1d.

105. Id. at 734-35.

106. Id. at 732.

107. Seeid. at 733.

108. Seeid. at 732-33. Throughout this discussion, the term material has been used in two completely different contexts. In the context of constitutional due process
violations and Brady, “material” refers to prejudice suffered by the defendant as a result of government nondisclosure. Specifically, was the undisclosed evidence
material to the defendant’sguilt or punishment? In other words, “material” refersto the effect of that failure on the accused’s substantial right to afair trial. See United
States v. Bagley, 473 U.S. 667, 678-83 (1985). In the context of Hart and the statutory analysis, “material” also refers to the prejudice suffered by the defendant
because of the government nondisclosure. United States v. Hart, 29 M.J. 407, 410 (C.M.A. 1990). Finally, in the context of RCM 701(a)(2), “material to the prepa-
ration of the defense” refers to the type of evidence that the government must disclose and is not limited to the favorable evidence that is constitutionally required to

be disclosed. Adens, 56 M.J. at 733.
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different.?®® Trial counsel must approach specific defense
requests for information with care.

In light of the split between the Army and Air Force courts
in Figueroa and Adens regarding the analysis of a discovery
issue, the CAAF should clarify theissue. Thereal question is
whether Article 46 provides a military accused greater discov-
ery rights than a civilian defendant. If so, the discovery issue
analysis should not end with the determination that there is no
constitutional due process violation. Rather, a separate statu-
tory analysis should be required to ensure that this substantial
right was not violated to the prejudice of the military accused.
Further, the CAAF should also clearly articul ate the exact stan-
dard to be applied, asthe COMA did in Hart. Theinterlocutory
opinion the CAAF issued in United Sates v. Kinney*° gives
someinsight into how the court might approach thisissueinthe
future.

United States v. Kinney

In Kinney, the CAAF issued an interlocutory order on 28
September 2001, requiring the government to answer addi-
tional questions certified by the court regarding National Crim-
inal Information Center (NCIC) checks.** Althoughthe CAAF
ultimately issued asummary disposition in the case,*2 theinter-
locutory order provides interesting insight into the CAAF's
view of discovery issues.

The appellant in Kinney was convicted, contrary to hispleas,
by a general court-martial of rape and adultery and was sen-
tenced to a dishonorable discharge, confinement for two years,
and reduction to the lowest enlisted grade. The appellant and
the victim, one of his squad members, lived in the same bar-
racksin Korea. They apparently had no social or personal rela-
tionship before the rape.*®

The appellant’s pretria discovery request included arequest
for “[a]ny derogatory information, including criminal history or

109. Adens, 56 M.J. at 733.

prior disciplinary record, for any witness the Government
intends to call on the merits or on sentencing.”** The defense
specifically asked for “a criminal records check and a NCIC”
check on nine potential prosecution witnesses.'> The appellant
later reduced his request to cover only two prosecution wit-
nesses, one of whom wasthevictim. Thetrial counsel checked
the personnel files of the witnesses and conducted a criminal
records check (CRC) of the military criminal records, but
refused to conduct the requested NCIC check. Initially, the mil-
itary judge ordered the NCIC check; however, at alater Article
39a session, the tria counsel argued that the government did
not have a responsibility to perform NCIC checks on potential
prosecution witnesses, and that the steps already taken were
sufficient. In response, the defense counsel argued that the
NCIC checks were necessary because the victim’s credibility
was a critical factor in the case and because there were rumors
that the other government witness had been involved in a prior
sexual assault.

Ultimately, the military judge denied the defense motion for
NCIC checks on the victim and the other government witness.
According to the military judge, the government had been duly
diligent in granting the defense accessto the witnesses’ military
files and to the chain of command. At the same time, the
defense had not articulated any reasonable likelihood that the
NCIC checks would reveal material information.*” Rather, the
defense appeared to be on a classic fishing expedition.

The CAAF stated in its order that “[o] ne of the hallmarks of
the military justice system is that it provides an accused with a
broader right of discovery than required by the Constitution . .
. or otherwise available to federal defendantsin civilian trials
under Federal Rules of Criminal Procedure twelve and six-
teen.”® The CAAF then discussed both Article 46 and RCM
701 and the duties that they impose on the government, as well
asthe standard for due diligence set out in United Sates v. WI-
liams.®® The court pointed out that when the government dis-
putes the relevance or necessity of disclosure or asserts a
privilege, one course of action is to submit the material to the

110. No. 00-0633/AR, 2001 CAAF LEXIS 1553 (Sept. 28, 2001) (interlocutory order).

111. Id. at *12-15.

112. United States v. Richard A. Kinney, No. 00-0633/AR (C.A.A.F. Feb. 7, 2002) (summary disposition) (unpublished).

113. United States v. Kinney, No. 9800451 (Army Ct. Crim. App. June 6, 2000) (unpublished). The ACCA reviewed the case pursuant to Article 66, UCMJ. The
appellant aleged factual insufficiency. The ACCA affirmed the findings and the sentence. Id.

114. Kinney, 2001 CAAF LEXIS 1553, at *6-7.
115. Id. at *7.

116. Id. at *7-8.

117. 1d. at *9-10.

118. Id. at *1.
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military judgefor inspection and for aruling in accordance with
RCM 701(g)(2).*°

The CAAF also discussed the standard under Brady and
Bagley to determine whether a government failure to provide
the defense with evidence that should be disclosed rises to the
level of aconstitutional due processviolation. This, of course,
is the “reasonable probability” standard set out in Bagley.**
Citing to Hart and Green, the CAAF acknowledged that “the
prosecution faces a heavier burden in the military justice sys-
tem to sustain a conviction when evidence has been with-
held,”'?2 and it quoted language from Green discussing a
reasonable doubt standard.’® Interestingly, the quoted passage
from Green is precisely the language Judge Wiss referred to in
his concurring opinion as reversing the burden set out by the
majority in Hart.*>* The page cited to in Hart, page 410, which
Judge Wiss held out in his concurring opinion in Green as set-
ting the correct standard,'? saysthat when the government fails
to disclose information in response to a specific request, the
evidence will be considered material unless failure to disclose
can be demonstrated to be “harmless beyond a reasonable
doubt.”1%

The CAAF's opinion is only interlocutory; however, it is
important because it gives practitioners an idea of where the
CAAF stands on the issues of (1) whether Article 46 places a
greater burden on the government to sustain convictions when
the government has withheld evidence from the defense and (2)
what that specific standard might be. There appears to be a
higher standard; however, the issue identified by E. J. O'Brien
in last year’'s article on new developments'?” apparently still

119. 50 M.J. 436, 441 (1999).

120. Kinney, 2001 CAAF LEXIS 1553, at *5.

exists and needs clarification, especially in light of the
Figueroa and Adens decisions.

Practitioners and military judges need to understand the
standard. In particular, defense counsel must know whether
violations of specific discovery requests could result in poten-
tial windfalls to their clients on appeal. Trial counsel need to
understand what is expected of them when they receive specific
requests, as well as the consequences for not honoring the
requests. Military judges must likewise know what standards
will be applied on appeal. For the Army, in the wake of Adens,
thereisgreater clarity, athoughitisstill unclear how the CAAF
would rule on thisissue.

Conclusion

Discovery in the military justice system is a potential mine-
field for the military practitioner. Trial and defense counsel
must work to understand both the constitutional and statutory
rules that apply to discovery practice. Likewise, military
judges, who regulate discovery practice under RCM 701(g),
must have a clear understanding of the rules and the standards
applied to discovery issues on appeal. To this end, the CAAF
should strive to clarify those rules and standards when confu-
sion arises in the service courts of appeal. Such isthe situation
in the wake of the Figueroa and Adens decisions. In the
absence of clear standards, discovery practice more closely
resembl es a guessing game than the practice of law. Ultimately,
both the accused's right to afair trial and the credibility of the
UCMJareat issue.

121. Seeid. (citing Brady v. Maryland, 373 U.S. 83, 87 (1963); United States v. Bagley, 473 U.S. 667, 682 (1985)).

122. 1d. (citing United States v. Green, 37 M.J. 88, 90 (C.M.A. 1993); United States v. Hart, 29 M.J. 407, 410 (C.M.A. 1990)).

123. Seeid. at *5-6.
124. Compareid. at *5 with Green, 38 M.J. at 91 (Wiss, J., concurring).
125. Green, 38 M.J. at 91 (Wiss, J., concurring).

126. Hart, 29 M.J. at 441.

127. Magjor Edward J. O’ Brien, New Developmentsin Discovery: Two Seps Forward, One Sep Back, ArRmy Law., Apr. 2000, at 38.
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New Developmentsin Search and Seizure:
More Than Just a Matter of Semantics

Lieutenant Colonel Michael R. Sahlman, United Sates Marine Corps
Professor and Vice Chair, Criminal Law Department
The Judge Advocate General’s School, United Sates Army
Charlottesville, Virginia

Introduction

Law is experience devel oped by reason and
applied continually to further experience.!

Fourth Amendment? law has changed dramatically over the
last several years. The change has been subtle because there
have been only a handful of significant cases each year. The
dramatic but gradual evolution of search and seizure jurispru-
dence over this period has not followed any logical pattern, par-
ticularly in recent cases decided by the Supreme Court. In
addition, the results of a variety of cases were unexpected. In
just this past year, the final outcome of several cases defied
most predictions from scholars and practitioners.®

This article addresses these and other recent decisions from
the Supreme Court and the Court of Appeals for the Armed
Forces (CAAF), covering a wide range of Fourth Amendment
issues. The outcomesin the casesdo not represent any common
theme or trend. In severa cases, however, the final result came
down to an interpretation of just one word or phrase.* In the
practice of law, the meaning of asingle word routinely makes a
significant difference. Inthewordsof Felix Frankfurter, former

Associate Justice of the Supreme Court, “All our work, our
wholelifeisamatter of semantics, because words are the tools
with which we work, the material out of which laws are made,
of which the Constitution was written. Everything depends on
our understanding of them.”®

Terrorism Legislation

Theterrorist attacks on 11 September 2001 generated signif-
icant changesin legislation. Foremost among these legislative
changes was the USA PATRIOT Act,® signed into law by the
President on 26 October 2001. The coverage of the Act is
extensive. Generally, it broadens the power of federal law
enforcement and intelligence officersto track Internet commu-
nications; to intercept the content of oral, wire, and electronic
communications; and to provide more disclosure to other agen-
cies.” From aforce protection standpoint, the Act enhances the
ability of commanders in all services to maintain operational
and installation security. Although the full impact of the Act
hasyet to be seen, legal advisersat major commands and instal-
lations need to be familiar with the Act and aware of itsimpli-
cations.®

1.  Roscoe Pound, quoted in CHRISTIAN Sci. MonITor, Apr. 24, 1963, reprinted in James B. Simpson’s CoNTEMPORARY QuoTATioNs (1988), available at http://

www.lexis.com (all sources/references/collected quotations).

2. U.S. Const. amend. IV.

3. Most notable of these cases are Kyllo v. United Sates, 533 U.S. 27 (2001), discussed infra notes 31-56 and accompanying text, and United Sates v. Green, 55
M.J. 76 (2001), discussed in last month’s The Army Lawyer in Lieutenant Colonel Michael R. Stahlman’s article, New Developments on the UrinalysisFront: A Green
Light in Naked Urinalysis Prosecutions?, Army Law., Apr. 2002, at 14.

4. See Saucier v. Katz, 533 U.S. 194 (2001) (finding lower court’s fusion of two distinct inquiries involving qualified immunity analysis was error despite nearly
identical wording of each inquiry). Although the main text of this article does not discuss Saucier v. Katz, military practitioners should still be aware of the case. In
short, it involves the “use of force” by military police on a military installation during a celebration at the Presidio in San Francisco. 1d. at 197-98. The case has
implicationsfor military practitioners advising military police and other law enforcement officialson arrests, reasonabl e use of force, and the extent of qualified immu-
nity. Seealso United States v. Carter, 54 M.J. 414 (2001) (holding that “substantial basis’ has different meaningsin the context of reviewing probable cause determi-
nations and application of the good faith exception to the exclusionary rule), discussed infra notes 109-26 and accompanying text.

5. Felix Frankfurter, quoted in Reaber’s Dicest, June 1964 (responding to a counsel’s comment that a challenge from the bench was “just a matter of semantics’),
reprinted in Simpson, supra note 1.

6. Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism (USA PATRIOT) Act of 2001, Pub. L. No.
107-56, 115 Stat. 272.

7. Seeid. For acomprehensivereview of the changes, see Charles Doyle, Terrorism: Section by Section Analysis of the USA PATRIOT Act, Congressional Research
Service (CRS) Report for Congress, the Library of Congress (Dec. 10, 2001), available at http://www.fpc.gov/CRS_REPS/tssal210.pdf.

8. Section 104 of the Act is one example of its significant impact on the military. It provides a statutory exception to the Posse Comitatus Act, 18 U.S.C.S. § 1385

(LEX1S 2002), allowing the armed forces to assist in emergenciesinvolving “other” weapons of mass destruction (previously the exception was just for emergencies
involving biological, chemical, or nuclear weapons). See USA PATRIOT Act of 2001, § 104.
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Computers

Private use of government computers is one area of Fourth
Amendment law that makes most judge advocates very uneasy.
Do service members have a reasonable expectation of privacy
when they use government computers for private communica-
tions or personal matters?® What are the limits, if any, for gov-
ernment agents monitoring service members’ use of
government computers? Unfortunately, few military cases
have addressed these questions. Even worse for military prac-
titioners, the knowledge base in this area of the law is limited,
and service regulations provide little clarification.°

Inarecent article, Lieutenant Commander RebeccaA. Con-
rad, U.S. Navy, shed considerable light on this subject.* Spe-
cifically, she addressed recent CAAF opinions dealing with use
of government computers in the context of the Fourth Amend-
ment, along with applicable statutes and service regulations.
Her articleisa“must-read” for military practitioners. She ulti-
mately concludes that service members only have, at best, a
limited expectation of privacy in their private use of govern-
ment computers.2  More importantly, she provided practitio-
ners with an excellent resource to answer most computer-
related questions that raise Fourth Amendment concerns. She
also made several recommendations on how the government
should proceed when monitoring service members' use of gov-
ernment computers.*®

United Statesv. Gallo

United Sates v. Gallo* was the only reported case this past
year from any military appellate court which addressed a com-

puter-related search under the Fourth Amendment.’®  Airman
First Class Gallo was convicted of dereliction of duty and vio-
lating several federal child pornography statutes. He was sen-
tenced to forty-two months' confinement, a dishonorable
discharge, total forfeitures, and reductionto E-1. The Air Force
Court of Criminal Appeals (AFCCA) set aside one specifica
tion involving possession of child pornography and affirmed
the remaining findings.’

The CAAF granted review to consider whether the Fourth
Amendment was violated when special agents executed awar-
rant to search Gallo’s off-post quarters based solely on an affi-
davit fromaU.S. Customsagent. Before executing the warrant,
Gallo's supervisor had examined Gallo’s workstation and com-
puter because Gallo’s work performance had declined. The
supervisor observed some sexualy explicit images on Gallo’'s
computer, which led to Gallo’s supervisor issuing him a letter
of reprimand for his misuse of government property. Several
monthslater, an Internet service provider (1SP) informed an Air
Force computer security monitor that someone was trading
child pornography on a government computer. The monitor
traced this lead to Gallo’s workstation. The security monitor
then provided thisinformation to special agentsfrom the Office
of Special Investigations (OSl), and they obtained a search
authorization to make a copy of Gallo’s (government) hard
drive.””

Based on 262 images of child pornography found on Gallo's
government hard drive, and because, according to Gallo’s
supervisor, Gallo had a personal computer at his home, the OSI
agents contacted a U.S. Customs agent for assistance in getting
a search warrant for Gallo's off-post quarters.®® Ultimately, a
federal magistrate issued awarrant to search Gallo’s home and

9. This assumes that the service member is using the government computer in accordance with the Joint Ethics Regulation. See generally U.S. DeP' T oF DEFENSE,
Dir. 5500.7R, JoINT ETHIcs RecuLATION (C3, 12 Dec. 1997).

10. A magjor reason for much of the confusion in this area stems from Military Rule of Evidence (MRE) 314(d). Military Rule of Evidence 314(d) statesin part that
“[g]overnment property may be searched under this rule unless the person to whom the property isissued or assigned has a reasonabl e expectation of privacy therein
at the time of the search.” ManNuAL ForR CourTs-MARTIAL, UNITED STATES, MiL. R. Evip. 314(d) (2000) [hereinafter MCM]. Arguably, a service member could
have a reasonabl e expectation of privacy when using a government issued computer for private use, depending on the circumstances of the use.

11. See Lieutenant Commander Rebecca A. Conrad, Searching for Privacy in All the Wrong Places: Using Government Computers to Surf Online, 48 NavaL L. Rev.
1(2001), available at http://www.jag.navy.mil/html/njs.htm.

12. 1d. at 4.

13. Seeid. at 52-54 (recommending more training to recognize when computer monitoring is authorized, thorough screening of systems administrators, and limiting
content monitoring of e-mail communications).

14. 55 M.J. 418 (2001).

15. One service court opinion was published after the author submitted this article for publication. See United States v. Greene, 56 M.J. 817 (N-M. Ct. Crim. App.
2002) (interlocutory appeal) (reversing military judge’s ruling to suppress evidence obtained following the consensual search and seizure of the accused's personal
computer and computer disks).

16. Gallo, 55 M.J. at 419. The AFCCA a so reassessed the appropriateness of the sentence, but neverthel ess affirmed the entire sentence approved by the convening
authority. See United Statesv. Gallo, 53 M.J. 556, 569 (A.F. Ct. Crim. App. 2000).

17. Gallo, 55 M.J. at 419. The court did not discuss the appropriateness of the search authorization and subsequent copying of the hard drive. Because the computer

and hard drive were government issued, a strong argument exists that the search authorization was unnecessary based on MRE 314(d). See MCM, supra note 10,
MiL. R. Evip. 314(d). Unfortunately, the opinion does not provide any facts about the extent of Gallo’s authorization to use the computer for personal matters.
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personal computer based entirely on the customs agent’s affida-
vit. The affidavit included the fact that Gallo had a personal
computer at his residence and included factsrelated to the child
pornography discovered on his government-issued hard
drive® The remaining information in the affidavit, however,
consisted primarily of the customs agent’s general conclusions
about pedophiles.®

The CAAF examined these facts to decide whether the fed-
eral magistrate's probable cause determination was proper.
Specifically, the court addressed the issue of “whether there
was a ‘substantial basis’ upon which the federal magistrate
judge could have found probable cause to believe a search of
appellant’s residence would uncover child pornography.”2
The analysisrequired the court to ook at the nexus between the
information in the affidavit and the probability that the child
pornography would be found in Gallo's home.? The magis-
trate’s consideration of Gallo’'s incriminating statement to his
supervisor complicated the nexus analysis because Gallo's
supervisor had not informed Gallo of his rights under Article
31, UCMJ. The court assumed that use of this incriminating
statement was improper and looked at the remaining factsto see
if they were sufficient to support the magistrate’s probable
cause determination.

Ultimately, the CAAF found that the nexus requirement was
satisfied and that probable cause supported execution of the
warrant. Interms of nexus, the court gave considerable weight
to the customs agent’s lengthy experience in law enforcement
and child pornography investigations. The court also consid-
ered the pictures found on Gallo’s government computer; that
he fit the definition of a pedophile; and that he had traded,
uploaded, and downloaded child pornography on his govern-

ment computer. The court found that “[b]ased on these factors,
it isreasonably probabl e that appellant would keep and work on
this material [at his home].”

The court also concluded that even if probable cause was
lacking due to an insufficient nexus between the information
and Gallo’'s home, the good faith exception to the exclusionary
rule would apply.® A major factor that supported the good
faith exception was that the customs agent’s affidavit was much
more than a bare-bones statement. The customs agent provided
the reasons for his conclusions and the extent of his experience
inlaw enforcement. Furthermore, the customs agent supported
his affidavit with information from the OSl agents who had
retrieved a copy of the child pornography stored on Gallo’s
government hard drive.

Judge Gierke and Judge Effron disagreed with the majority.
They concluded that the federal magistrate did not have a“ sub-
stantial basis’ for his probable cause determination and that the
good faith exception did not apply because the affidavit was
merely conclusory.?® They viewed the customs agent’s experi-
ence differently. Based on his experience, they believed the
agent should have provided the magistrate with concrete evi-
dence, instead of mainly conclusions. In support, they noted
that the majority went against its own previous advice that offi-
cials making probable cause determinations need to be pro-
vided with theimages of child pornography.?’ Noimageswere
provided to the federal magistrate in Gallo.

Gallo has many valuable lessons for military practitioners.
Foremost, judge advocates need to provide their supported
commands with regular training on basic legal concepts, such
as when and how to give Article 31 rights. In addition, even

18. Id. at 420. Gallo’s supervisor got thisinformation from Gallo after OS| agents had asked Gallo’s supervisor if Gallo had acomputer at home. Gallo's supervisor
did not advise Gallo of hisrights under UCMJ article 31. The agents did not ask Gallo’s supervisor for thisinformation. Gallo, 53 M.J. at 559.

19. Gallo, 55 M.J. at 421.

20. 1d. at 420.

21. 1d. at 422 (citing United States v. Carter, 54 M.J. 414, 421 (2001)). Theissue of “substantial basis’ in Carter is discussed infra notes 119-26 and accompanying

text.

22. Gallo, 55 M.J. a 421 (citing MCM, supra note 10, MiL. R. Evip. 315(f)(2)). The court also addressed whether the information provided to the magistrate was
stale. The court determined that the information was not stale because most of it waslessthan amonth old. 1d. at 422. The opinion does not provide the actual dates
relied on by the court, but the AFCCA opinion provides dates which enable evaluation of the timeliness of the information. See Gallo, 53 M.J. at 559. The CAAF
did point to severa federal circuit cases, which permitted the use of information more than six-months old to seize pornography on computer hard drives. Gallo, 55
M.J. at 422 (citing United States v. Hay, 231 F.3d 630 (Sth Cir. 2000) (six months); United States v. Lacy, 119 F.3d 742 (9th Cir. 1997) (ten months)).

23. Gallo, 55 M.J. at 421.
24. 1d. at 422.
25. 1d. (citing United States v. Lopez, 35 M.J. 35 (C.M.A. 1992)).

26. 1d. at 423-24 (Gierke, J., joined by Effron, J., dissenting).

27. 1d; see United Statesv. Monroe, 52 M.J. 326, 332 (2000) (advising that it would have been preferable to provide commander making probabl e cause determination

with actual images of child pornography or a detailed description of the images).

28. Gallo, 55 M.J. at 424.
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though it did not occur in Gallo, criminal investigators should
not use military personnel with little or no law enforcement
training to gather information the investigators otherwise can-
not obtain. Although the actions of Gallo's supervisor did not
nullify an otherwise lawful search authorization, the better
practice would have been to avoid asking Gallo to provide
incriminating information without a proper rights advisement.

The second lesson for practitioners relates to when they
should get a search authorization to obtain information on a
government computer. Although the CAAF did not address
whether OSI needed an authorization to search Gallo’'s govern-
ment computer, the court’s silence seemsto be tacit approval of
the OSI’'s decision. Even if the court did not intend thisimpli-
cation, practitioners would be wise to follow the actions of the
OSl investigators in Gallo by getting a search authorization
when in doubt. Although a strong argument exists that service
members do not have a reasonable expectation of privacy in
their government-issued computers, thisarea of Fourth Amend-
ment law in the military is still uncharted.

The next important lesson from Gallo is drawn from the dis-
sent. Although the majority found no abuse of discretion by the
military judge in denying the defense suppression motion, the
federal magistrate should have been provided with imagesfrom
Gallo's hard drive or a detailed description of theimages. The
magistrate relied entirely upon the conclusions in the affidavit
that the images were child pornography and therefore illegal.
When the sufficiency of evidenceto establish probable causeis
borderline, providing a magistrate or commander with actual
images may make the difference. Asthe CAAF previously
advised in United Sates v. Monroe,? the better practice is to
provide officials making probable cause determinations with
actual imagesinstead of just assertions or conclusions.®

The final lesson from Gallo is that practitioners need to
locate their child pornography experts and talk to them well
before a child pornography case raises its ugly head. Aside
from the problems with properly charging child pornography
violations, child pornography cases have many other pitfalls.
Asin Gallo, most child pornography cases involve computers.
Invariably, these cases seem to have significant Fourth Amend-
ment questions. Most experts in child pornography investiga-
tions have the training and experience in proper search and

29. 52 M.J. at 326.

seizure methods to assist practitioners with navigating these
dangerous waters. Gallo is a good example of when the expe-
rience of a child pornography expert buoyed an otherwise bare
bones affidavit.

Reasonable Expectations of Privacy:
Using New Technology

Kyllo v. United States

When law enforcement officials use new technology to
enhance their ability to fight crime, the Fourth Amendment
always gets mixed up in the fray. The best example of thisis
the case that established the foundation for modern search and
seizure jurisprudence, Katz v. United Sates.® In Katz, the
Supreme Court signaled the beginning of theend to itslong line
of precedent that looked at the Fourth Amendment landscape
through the lens of “trespass’ doctrine, protecting against phys-
ical invasions of property as opposed to the privacy interests of
people.® Government agentsin Katz used awireless listening
and recording device that they placed on a public telephone
booth. The Court concluded, to the surprise of many, that the
government’s use of the eavesdropping device violated Katz's
privacy rights under the Fourth Amendment.®®* Asin Katz, the
Supreme Court broke new ground in Fourth Amendment law
with itsdecision in Kyllo v. United Sates.®

Kyllo confronted the Court with whether law enforcement
use of athermal imaging device to look at the outside of a pri-
vate home was a “search.” Kyllo was suspected of growing
marijuanain his home. Agentsfor the U.S. Department of the
Interior obtained a thermal imager and scanned Kyllo’s home
for excessive infrared radiation.® Normally, marijuana plants
require high-intensity lamps to grow indoors. These lamps
emit considerable amounts of infrared radiation, which in most
cases, athermal imaging device can detect. The agents scanned
Kyllo’'shome and determined that the “ roof over the garage and
asidewall of the home were relatively hot compared to the rest
of the home and substantially warmer than neighboring
homes.”%* Armed with thisinformation, tips from informants,
and Kyllo's high utility bills, the agents obtained a search war-
rant from a federal magistrate judge. The subsequent search

30. Seeid. at 332; see also Magjor Walter M. Hudson, The Fourth Amendment and Urinalysis: Facts (and More Facts) Make Cases, ArmY Law., May 2000, at 17
(discussing United Satesv. Monroe, 50 M.J. 550 (A.F. Ct. Crim. App. 1999), in light of the AFCCA'’s caution that the case was“borderline” and that the better practice

would be to provide actual images of child pornography).
31. 389 U.S. 347 (1967).

32. 1d. at 351-53.

33. Id. at 350-53.

34. 533 U.S. 27 (2001).

35. Id. at 29.
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revealed Kyllo was growing over 100 marijuana plants in his
basement.¥”

Kyllo unsuccessfully moved at trial to exclude evidence
obtained under the warrant, claiming that the use of the thermal
imaging device was improper.%® After several trips between
the U.S. District Court for the District of Oregon and the Court
of Appealsfor the Ninth Circuit, the case was affirmed.*® The
Ninth Circuit found that Kyllo did not have a subjective expec-
tation of privacy because he did not conceal the heat that was
being emitted.*> The Supreme Court disagreed with the Ninth
Circuit, holding that “[w]here, as here, the Government uses a
device that is not in general public use, to explore details of a
private home that would previously have been unknowable
without physical intrusion, the surveillanceis a‘search’ and is
presumptively unreasonable without a warrant.” 4

The Court’s analysis began with adiscussion of what consti-
tutesa” search” under the Fourth Amendment. Thefocus of the
analysis was whether the scan of Kyllo's home was like an
external visual inspection or more intrusive. The Court’s con-
cern wasthat astechnology hasimproved, the potential for gov-
ernment intrusion into the private lives of individuals has
increased without any proportionate increase in protection
under the law.*?  As technology has improved, so has the risk
of eroding bedrock protections under the Fourth Amendment.
To limit this erosion, at least in terms of privacy in the sanctity
of ahome, the Court decided to draw a bright line.®

The Court drew the bright line at the entrance to Kyllo's
home.* Although the agents used a passive device that did not
physically intrude into the home, they gathered information
they otherwise could not have obtained unless they had entered
Kyllo's home. The Court reversed the Ninth Circuit and

36. Id. at 30.

37. 1d.

38. Id.

39. Id. at 30-31.

40. Id. at 31.

41. Id. at 40.

42. 1d. at 34.

43. Id. at 40.

remanded the case to “ determine whether, without the evidence
[provided by the device], the search warrant issued in this case
was supported by probable cause—and if not, whether there is
any other basis for supporting admission of the evidence that
the search pursuant to the warrant produced.”

Four Justices joined in dissent. Their concern was that the
majority’s bright line was too broad and simply not supported
by the facts. In the dissent’s view, the majority opinion is “not
only unprecedented but also quite difficult to take seriously.
Heat waves, like aromas that are generated in akitchen, orina
laboratory or opium den, enter the public domain if and when
they leave a building.”*¢ Much of the dissent focuses on dis-
tinguishing “through-the-wall” versus “ off-the-wall” surveil-
lance. The former “gives the observer or listener direct access
toinformation in aprivate area, [while off-the-wall surveillance
provides only] the thought processes used to draw inferences
from information in the public domain.”#

Surveillance of the outside of Kyllo’s home provided infor-
mation that was open to the public, raising the inference that
Kyllo was using high-intensity lamps to grow marijuana as the
agents suspected. The agents did not “physically” intrude into
Kyllo's home. The dissent, like the mgjority, would draw a
bright line at Kyllo’sfront door, but only when sense-enhancing
technology “provides the functional equivalent of actual pres-
ence in the area being searched.”*® The broad reach of the
majority’s rule raises the danger of potentially prohibiting
sense-enhancing methods that the Court has aready approved,
such asdogstrained to sniff out drugs, explosives, or other con-
traband. The dissent points to clearly established precedent
from the Court that “a dog sniff that ‘ discloses only the pres-
ence or absence of narcotics’ does ‘not constitute a search
within the meaning of the Fourth Amendment,” and it must fol-

44, 1d. Instark contrast to its expressed concern in Kyllo to protect the sanctity of a home, the Court neverthel ess approved the search of a home in another case this
year that was conducted without awarrant or probable cause. In United Satesv. Knights, 122 S. Ct. 587 (2001), the Court held “that the warrantless search of [Knight's
home] supported by reasonabl e suspicion and authorized by a condition of probation, was reasonable within the meaning of the Fourth Amendment.” |d. at 593.

45. Kyllo, 533 U.S. at 40.

46. |d. at. 43-44 (Stevens, J., joined by Rehnquist, C.J., O’ Connor and Kennedy, JJ., dissenting).

47. 1d. at 41.

48. |d. at 47.
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low that sense-enhancing equipment that identifies nothing but
illegal activity is not asearch either.”°

Finally, the dissent criticizes the majority’s limitation of its
rule to technology not generally available to the public. “[T]he
contours of [the Court’s] new rule are uncertain because its pro-
tection apparently dissipates as soon as the rel evant technology
is ‘in general public use.’”*® How much use by the general
public is enough? The majority avoided answering this ques-
tion by merely brushing off the dissent’s legitimate concern in
afootnote, saying “[t]hat quarrel . . . isnot with us but with this
Court’s precedent,” and “[g]iven that we can quite confidently
say that thermal imaging isnot ‘routine,” we declinein thiscase
to reexamine that factor.”

Kyllo has several important implications for the military.
First, Kyllo clearly signals an end to the use of thermal imagers
and similar devices by law enforcement official s during surveil-
lance of private homes without a warrant or search authoriza-
tion. Fortunately, not many service members or civilian
personnel have marijuana plantations like Kyllo's in govern-
ment housing. Legal advisers still need to remain alert, how-
ever, for military police or military criminal investigators using
any sense-enhancing technology for surveillance in base hous-
ing areas and other locations that have greater expectations of
privacy. At thevery least, staff judge advocates and trial coun-
sel should include Kyllo in their training with supported com-
mands and law enforcement detachments. In addition, to
ensure compliance with the Kyllo majority’s bright-line rule,
government counsel need to find out what technology law
enforcement officials use on and off the installation.

Another important implication of Kyllo relates to the dis-
sent’s concerns. The case was decided on 11 June 2001, well
before the tragic events of 11 September. What if law enforce-
ment officials suspect that someone possesses a dangerous
virus, bacteria, or even worse, a nuclear weapon in a home or
residential area?®? A suspicion is not enough to establish the

probable cause necessary to obtain a search warrant. Under
these circumstances, can law enforcement use sense-enhancing
technology that merely detects the presence of dangerous emis-
sions outside the home or residential area? The answer is“no”
based on Kyllo; they must have awarrant supported by probable
cause.s®

The problem now is that the Court has drawn a bright (and
broad) line supported by the Constitution. Any attempt to nar-
row the scope of Kyollo may tread on fundamental Fourth
Amendment rights, at least in terms of the majority’s interpre-
tation. Asthe dissent suggests, “It would [have been] far wiser
to give legislators an unimpeded opportunity to grapple with
these emerging issues rather than to shackle them with prema-
turely devised constitutional constraints.”* To the extent that
legislators will or can narrow the scope of Kyllo, in the wake of
September 11, the significant threat posed by terrorist activities
and their means or weapons of mass destruction warrant at least
Some response.

Thefinal and most important impact of Kyllo concernswhat
the decision does not address. Because the bright line was
drawn at the entrance of Kyllo’shome, it ended at his back door.
The majority was compelled to reach its decision because the
case involved the privacy of a home, which is “‘[d]t the very
core’ of the Fourth Amendment.”% What impact does Kyllo
have on law enforcement activity outside ahome? The answer
depends on the area and specific target of the surveillance. If
police are looking for an escaped prisoner or a crime suspect
fleeing apprehension at night in a public area, Kyllo does not
limit police from using a thermal imaging device or any other
similar visual aid. On the other hand, Kyllo may extend beyond
the homein areas with similar expectations of privacy. Theles
son for practitioners, however, is to review Kyllo’s concerns
when advising law enforcement officials who contemplate
using new or even existing technology for surveillance or other
law enforcement purposes.*®

49. |d. at 47-48 (citing United States v. Place, 462 U.S. 696, 707 (1983)). The problem with thisargument isthat Kyllo's home was the target of the surveillance, not

his suitcase in an airport or other public area as were the circumstancesin Place.

50. Id. at 47.

51. Id. at 39 n.6.

52. Seeid. at 48.

53. Obviously, lethal types of bacteriaand viruses along with nuclear material pose considerable public safety and national security concerns that would raise several
exceptionsto the probable cause and warrant requirements. See, e.g., Indianapolisv. Edmond, 531 U.S. 32, 44 (2000) (discussing situations where a roadblock would
be permissible, the Court stated that “the Fourth Amendment would almost certainly permit an appropriately tailored roadblock set up to thwart an imminent terrorist
attack or to catch a dangerous criminal who is likely to flee by way of a particular route” (emphasis added)). See also MCM, supra note 10, MiL. R. Evip. 314(i)
(permitting warrantless searches without probable cause in emergency circumstances to save lives or related purposes), 315(g) (allowing warrantless searches based
on probable cause during certain exigent circumstances).

54. 1d. at 51.
55. 1d. at 31 (quoting Silverman v. United States, 365 U.S. 505, 511 (1961)).

56. For an excellent article on the practica implications of Kyllo, readers are encouraged to review Thomas D. Colbridge, Kyllo v. United States. Technology Versus
Individual Privacy, 70 F.B.I. L. EnForcemMENT BuLL. 10 (2001), available at http://www.fbi.gov/publications/leb/2001/october2001/oct01p25.htm.
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Fourth Amendment Exceptions. Vehicle Sops™

This past year the Supreme Court decided three cases
involving vehicle stops.®® These cases are important for mili-
tary practitioners because military courts have published very
few decisions on this subject. One area particularly devoid of
military precedent involves brief investigatory stops of motor
vehicles based on reasonable suspicion. As noted recently by
the Air Force Court of Criminal Appeals (AFCCA) in United
Sates v. Robinson,* “there is little military case law on this
matter.”®° The cases discussed in this section help fill the void
caused by alack of similar cases in the military. In addition,
they provide practitioners with an excellent perspective on the
Supreme Court’s present view of the law involving vehicle
stops.

Probable Cause and Warrantless Arrests:
Arkansas v. Sullivan

In the per curiam opinion of Arkansas v. Qullivan,® the
Supreme Court reaffirmed its decision in United Sates v.
Whren®2 that “subjective intentions play no role in ordinary,
probable-cause Fourth Amendment analysis.”® A police
officer stopped Sullivan for speeding and having an improperly
tinted windshield.** When viewing Sullivan's drivers license,
the officer recognized Sullivan as a suspect in an ongoing nar-
cotics investigation. After Sullivan opened his door while
looking for his vehicle registration, the officer noticed a rusted
hatchet on the floorboard of Sullivan’scar. The officer arrested
Sullivan and put himin asquad car. During an inventory search
of Sullivan's car, the officer found a bag containing metham-
phetamine and various items of drug paraphernalia. Sullivan

was charged with a variety of offenses stemming from the ini-
tial stop and evidence subsequently found in his car.®

At tria, Sullivan moved to suppress this evidence, claiming
that the search conducted by the officer wasjust a sham or pre-
text. Thetrial court granted Sullivan’s motion to suppress. The
Arkansas Supreme Court affirmed thetrial court’sdecision and
denied the State’s request for a rehearing.® The Arkansas
Supreme Court declined to follow Whren because it believed
much of that opinion was dicta. The Arkansas Supreme Court
agreed with the trial judge that “‘the arrest was pretextual and
made for the purpose of searching Sullivan’s vehicle for evi-
dence of a crime,’ and observed that ‘we do not believe that
Whren disallows' suppression on such abasis.”®

The Supreme Court strongly disagreed with the Arkansas
Supreme Court’s decision to disregard Whren. Although
Whren involved a search following a traffic stop instead of a
search following a custodial arrest, it till controlled the analy-
sisin Qullivan. Moreover, the Supreme Court found that the
lower court concluded incorrectly that it could provide greater
protection than Supreme Court precedent involving constitu-
tional rights. The Court reiterated its precedent that while

“a State is free as a matter of its own law to
impose greater restrictions on police activity
than those this Court holds to be necessary
upon federal constitutional standards,” it
“may not impose such greater restrictions as
a matter of federal constitutional law when
this Court specifically refrains from impos-
ing them.” 8

57. “Vehicle stops’ in the context of the Fourth Amendment encompass a wide variety of search and seizure topics. The term is used here to generaly orient the
reader to warrant and probable cause exceptions, or both, under the Fourth Amendment, and more specifically to cases involving motor vehicles.

58. The first two cases discussed herein concern “stops’ based on probable cause under the motor vehicle exception to the warrant requirement. The last case dis-
cussed in this section, United Satesv. Arvizu, 122 S. Ct. 744 (2002), involves a brief “Terry stop” of avehicle based on |less than probable cause (that is, areasonable

suspicion). See generally Terry v. Ohio, 392 U.S. 1 (1968).
59. 56 M.J. 541 (A.F. Ct. Crim. App. 2001).

60. Id. at 544.

61. 532 U.S. 769 (2001).

62. 517 U.S. 806 (1996).

63. Sullivan, 532 U.S. at 772 (citing Whren, 517 U.S. at 813).
64. Id. at 769.

65. Id. at 770.

66. 1d.

67. 1d. at 771 (quoting Arkansas v. Sullivan, 11 SW.3d 526, 552 (2000)). In addition, the Arkansas Supreme Court said that, “even if it were to conclude that Whren
precludes inquiry into an arresting officer’s subjective motivation, ‘there is nothing that prevents this court from interpreting the U.S. Constitution more broadly that
the United States Supreme Court, which has the effect of providing morerights.’” Id. (quoting Sullivan, 11 SW.3d at 552).

68. Id. at 772 (quoting Oregon v. Hass, 420 U.S. 714, 719 (1975) (citations omitted)).
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Justice Ginsburg, concurring in Sullivan, agreed that the
majority opinion was in accord with precedent. She noted the
Arkansas Supreme Court’s concern that “[v]alidating [the
officer’s] arrest would accord police officers disturbing discre-
tion to intrude on individuals' liberty and privacy;”® however,
she concurred because “this Court has held that such exercises
of official discretion are unlimited by the Fourth
Amendment.””® She also requested that the Court reconsider
its decision in Atwater v. Lago Vista,” discussed below.”

Atwater v. Lago Vista

In Atwater, the Supreme Court answered the long-standing
question of whether police can make an arrest for minor
offenses.”® The Court held that “[i]f an officer has probable
cause to believe that an individual has committed even a very
minor criminal offense in his presence, he may, without violat-
ing the Fourth Amendment, arrest the offender.”

Ms. Atwater was driving with her two adolescent childrenin
Lago Vista, Texas.™ Neither shenor her children werewearing
seatbelts, a violation of Texas law.”® A Lago Vista police
officer observed the seatbelt violation and stopped Ms. Atwater.
The officer had previously given her a warning for a similar
offense. As the officer approached Ms. Atwater, he alegedly
yelled that she was going to jail and directed her to provide him
with her driver’s license and proof of insurance, both of which
she did not have. He called for backup to make an arrest and
had Ms. Atwater give her distraught children to a friend who

lived nearby. The officer placed Ms. Atwater under arrest,
handcuffed her, and drove her to the police station, where she
had her mug shot taken and was jailed for an hour before being
released on bond. She later pled no contest to misdemeanor
seatbelt charges and paid a fifty-dollar fine.””

Ms. Atwater filed a suit under 42 U.S.C. § 1983 against the
officer and others for her arrest and subsequent treatment,
claiming a violation of her right to be free from unreasonable
seizure under the Fourth Amendment.”® The Supreme Court
ultimately concluded that, although her arrest was “humiliat-
ing,” it was “not so extraordinary as to violate the Fourth
Amendment.”” The Court determined that the arrest was rea-
sonable, in large part because the Texas statute in question
authorized police officers to make arrests without a warrant for
minor traffic violations.® The mgjority noted that all fifty
states and the District of Columbia have similar statutes.®!

Although Atwater was adlim (fiveto four) majority opinion,
it nevertheless answered an important and nagging question in
Fourth Amendment law. Indoing so, the Court disregarded Ms.
Atwater’sargument “for amodern arrest rule, one not necessar-
ily requiring violent breach of the peace, but nonetheless for-
bidding custodial arrest, even upon probable cause, when
conviction could not ultimately carry any jail time and when the
government shows no compelling need for immediate
detention.”® The Court’s problem with her argument was that
it “would not only place policein an almost impossibl e spot, but
would guarantee increased litigation over many of the arrests
that would occur,” and her “various distinctions between per-

69. Id. at 772-73 (Ginsburg, J., joined by Stevens, O’ Connor, & Breyer, JJ., concurring).

70. 1d. at 773.

71. 532 U.S. 318 (2001).

72. See Qullivan, 532 U.S. at 773. Justice Ginsburg premised her request on whether Atwater results in “anything like an epidemic of unnecessary minor-offense

arrests.” |d. (citing Atwater, 532 U.S. at 353).

73. Previously, the Court had only intimated its belief that arrests for even minor criminal offenses were authorized, stating that “the standard of probable cause
‘applie[s] to al arrests, without the need to balance the interests and circumstances involved in particular situation.”” Atwater, 532 U.S. at 354 (citing Dunaway v.

New York, 442 U.S. 200, 208 (1979)).
74. 1d.

75. 1d. at 323.

76. |d. at 323-24. Under Texaslaw, apolice officer hasthe authority to “‘ arrest without warrant a person found committing aviolation’ of these seatbelt laws, athough
it permits police to issue citationsin lieu of arrest.” 1d. at 323 (quoting Tex. TRAN. Cope. AnN. 88 543.001, 543.003-.005 (1999)).

77. 1d. at 324.

78. 1d. at 325.

79. 1d. at 354-55.

80. Id. at 343.

81. Id. at 344. An appendix to the opinion summarizes al the statutes. Seeid. at 355-60.

82. Id. at 346.
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missible and impermissible arrests for minor crimes strike usas
‘very unsatisfactory ling[s]’ to require police officers to draw
on amoment’s notice.” &

Justice O’ Connor’s spirited attack of the majority brings to
light the significant implications of the opinion. She stated that
“[jJustifying afull arrest by the same quantum of evidence that
justifies a traffic stop—even thought the offender cannot ulti-
mately be imprisoned for her conduct—defies any sense of pro-
portionality and is in serious tension with the Fourth
Amendment’s proscription of unreasonable seizures.”® She
proposed arule that

would require that when there is probable
cause to believe that a fine-only offense has
been committed, the police officer should
issue a citation unless the officer is “able to
point to specific and articulable facts which,
taken together with rational inferences from
those facts, reasonably warrant [the addi-
tional] intrusion” of afull custodial arrest.®

Finally, she warned that “[s]uch unbounded discretion [autho-
rized by the majority opinion] carries with it grave potential for
abuse,” and that “[a]fter today, the arsenal available to any
officer extendsto afull arrest and the searches permissible con-
comitant to that arrest.” %

Atwater is important for military practitioners because it
clearly signalsthat officials acting in alaw enforcement capac-
ity havethe authority to make afull arrest for even minor traffic
violations consistent with applicable statutes. Flowing from
that authority, the officers may then conduct a search incident
tothearrest. Inthemilitary, the search incident to apprehension
exception to the probable cause requirement of the Fourth
Amendment is expressed in MRE 314(g).*

83. Id. at 350 (quoting Carroll v. United States, 267 U.S. 132, 157 (1925)).

Reasonable Suspicion: United Statesv. Arvizu

From the standpoint of “new developments,” the signifi-
cance of United Sates v. Arvizu® lies more with its facts than
on any new twists or changesin the law. For practitioners con-
fronted with a question involving amator vehicle stop based on
reasonable suspicion, the law is well settled.®® The problem,
though, isthat the facts vary dramatically among these “vehicle
stop” cases. “[I]n many instances the factual ‘mosaic’ analyzed
for a reasonable-suspicion determination would preclude one
case from squarely controlling another.”® Accordingly, prac-
titioners need to go beyond one or even afew published cases
to determine whether the factsin any single case amount to rea-
sonable suspicion. Arvizu provides a good set of facts along
with the Supreme Court’s analysis on how those facts ade-
quately raised a reasonable suspicion.

A U.S. Border Patrol agent stopped Arvizu in aremote part
of southeastern Arizona.®* A subsequent search of Arvizu's
minivan revealed over 100 pounds of marijuana. Arvizu
moved to suppress the evidence found in his minivan, claiming
that the agent did not have a reasonable suspicion to make the
stop.®?2 Thetrial judge denied Arvizu's motion to suppress, but
the Court of Appeals for the Ninth Circuit reversed this deci-
sion. The Supreme Court agreed with the trial judge, holding
that “[t]aken together, [the factors supporting the agent’s stop]
sufficed to form a particularized and objective basis for [the
agent to stop] the vehicle, making the stop reasonable within
the meaning of the Fourth Amendment.”%

In Arvizu, the Supreme Court reviewed numerous factors
representing the “totality of the circumstances’ to determine
whether the agent’s suspicion had an adequate basis. Initialy,
the agent was told that a vehicle had set off a sensor in a partic-
ular remote area, suggesting to him the driver might be trying
to avoid a border checkpoint. The time of day suggested the
same because drug smugglers were known to make their dash
across the border from Mexico during the periodic shift
changes of the agents. The agent was informed that a drug

84. 1d. at 364 (O’ Connor, J., joined by Stevens, Ginsburg, and Breyer, JJ., dissenting).

85. 1d. at 366 (citing Terry v. Ohio, 392 U.S. 1, 21 (1968)).
86. Id. at 372.
87. See MCM, supra note 10, MiL. R. Evip. 314(9).

88. 122 S. Ct. 744 (2002).

89. When the basis for the stop is*“reasonable suspicion” that criminal activity is afoot, the standard of review iswhether “under the totality of the circumstances’ the
officer had a*“‘ particularized and objective basis' for suspecting legal wrongdoing.” 1d. at 750 (citing United States v. Sokolow, 490 U.S. 1, 7 (1989); United States

v. Cortez, 449 U.S. 411, 417-48 (1981)).
90. Arvizu, 122 S, Ct. at 751.
91. Id. at 747-48.

92. Id. at 750.
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smuggler had set off the same sensor several weeks earlier
using the same route as Arvizu's vehicle. The agent went to an
area where he believed he would intercept the vehicle and
waited.*

Arvizu's minivan soon approached, and it appeared to be
similar to vehicles normally used by drug smugglers. The van
slowed down considerably asit approached the agent’s position
on theroad. Asthe van passed, the agent noticed five individ-
ualsinside. Although the agent was in plain view, Arvizu
appeared stiff, and he did not look at the agent as he drove by.
Based on the agent’s experience, drivers normally look in the
direction of border patrol agents and givethem afriendly wave.
The agent also noticed in the back of the van two children
whose knees appeared to be higher than normal, asif something
was underneath their feet. The agent pulled in behind the van,
and the children began to periodically wave their hands
mechanically and in unison while looking forward. Arvizu
then signaled that he wasturning, turned the signal off, and then
back on again as he made an abrupt turn.®

The direction of the turn was significant for the agent
because it was the last turnoff that would avoid the nearby bor-
der checkpoint. In addition, the unprepared roads in the area
were normally used only by four-wheel drive vehicles. Finaly,
the agent checked the license number of the van. It wasregis-
tered to an address just blocks away from the border in an area
known to be used by drug smugglers. At this point the agent
stopped Arvizu, asked him for permission to search hisvan, and
Arvizu consented. The agent found over 100 pounds of mari-
juanain abag under the children’s feet.%

Criticizing the Ninth Circuit’s approach to reviewing these
factorsin light of binding precedent, the Supreme Court said
the lower court departed “sharply from the teachings of these
cases,” and its “view that it was necessary to ‘clearly delimit’
an officer’s consideration of certain factorsto reduce ‘troubling

93. Id. at 753.

94. 1d. at 748-49.

95. Id. at 749.

96. Id. at 749-50.

97. 1d. at 751 (citations omitted).

98. Id. at 752.

... uncertainty,” also runs counter to our cases and underesti-
mates the usefulness of the reasonable-suspicion standard in
guiding officers in the field.”®” The Ninth Circuit’s approach
was to view each factor individually to determine its appropri-
ateness. Finding many of thefactorsto be merely innocent con-
duct, the court determined the agent had an insufficient basisto
make the stop. The Supreme Court agreed that many of the fac-
tors were innocent, but viewed under the totality of the circum-
stances together with reasonable inferences they raised based
on the agent’s training and experience, the factors amounted to
areasonable suspicion that Arvizu wasengaged inillegal activ-
ity.%®

Although Arvizu provides no “new developments,” the
decision is still important for practitioners because it is one
more fact pattern from the Supreme Court to add to the overall
body of law dealing with reasonable suspicion and vehicle
stops. Asdiscussed in theintroduction to this section, no single
case in this area of Fourth Amendment law will usually be
enough to answer a question involving reasonable suspicion in
apending case; however, read in conjunction with other prece-
dent, Arvizu will provide practitioners with answers in most
cases. Moreover, Arvizu gives the field a good perspective on
the Court’s current interpretation of its own precedent. In the
near future, Arvizu may determine the outcome in a recent Air
Force vehicle stop case, United Sates v. Robinson.*®

Roadblocks: Another Look at Indianapolisv. Edmond

In 2000, the Supreme Court decided Indianapolis w.
Edmond,*® discussed in last year's Military Justice Sympo-
sium, Volume 11.1%  In Edmond, the Court found that the City
of Indianapolis's checkpoint program for the interdiction of
narcotics violated the Fourth Amendment because its primary
purpose was “indistinguishable from the general interest in
crime control.”2  The implications of Edmond for military

99. 56 M.J. 541 (A.F. Ct. Crim. App. 2001), petition for review granted, No. 02-0148/AF, 2002 CAAF LEXIS 394 (Apr. 24, 2002).

100. 531 U.S, 32 (2000).

101. See Major Michael R. Stahiman, New Developmentsin Search and Seizure: A Little Bit of Everything, ArRmy Law., May 2001, at 20, 25-26. Edmond is discussed
again this year because the author received a considerable number of inquiries from the field regarding the decision’s practical implications in the military. Further
discussion of the case will assist practitioners questioning the applicability of Edmond to military practice.

102. Edmond, 531 U.S. at 48. The primary purpose of the checkpoint program was unquesti onable because alighted sign cautioned motoriststhat they were approach-
ing a“NARCOTICS CHECKPOINT MILE AHEAD, NARCOTICS K-9 IN USE, BE PREPARED TO STOP." Id. at 35-36. Furthermore, the city conceded

that its primary purpose was for the interdiction of illegal narcotics. 1d. at 40.
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commanders and their legal advisers go beyond just roadway
checkpoints on an installation. In the military, commanders
have broad discretion to conduct inspections for a wide range
of purposes. Military Rule of Evidence 313(b) states, in part:

An “inspection” is an examination of the
whole or part of aunit, organization, installa-
tion, vessel, aircraft, or vehicle, including an
examination conducted at entrance and exit
points, conducted as an incident of command
the primary purpose of which isto determine
and to ensure the security, military fitness, or
good order and discipline of the unit, organi-
zation, installation, vessel, aircraft, or vehicle
.. .. Aninspection aso includes an exami-
nation to locate and confiscate unlawful
weapons and other contraband . . . . Inspec-
tions may utilize any reasonable natural or
technological aid and may be conducted with
or without natice to those inspected.1%?

Despite this broad authority of commanders to conduct
“inspections,” Edmond needs to be considered when imple-
menting or reviewing installation and unit policies. In other
words, legal advisers need to ensure that the primary purpose
for any “inspection” program at any unit level comports with
Edmond in light of MRE 313(b). Labels that suggest that the
primary purposeisfor anything related to general crime control
or drug interdiction must be avoided. Instead, descriptions or
labels of ingpection programs must include language provided
in MRE 313(b). More importantly, judge advocates need to
routinely advise their commanders, for example, that their uri-
nalysis inspection programs are for unit readiness, military fit-
ness, and good order and discipline, instead of tools to get rid
of the “druggies.” 1

To many this may sound like “just a matter of semantics.”
Fortunately, Edmond dispels these critics. In the text of the
opinion and in afootnote, the Court clearly signaled that certain
administrative searches are not affected by its opinion. Sobri-

103. MCM, supra note 10, MiL. R. Evip. 313(b).

ety and border checkpoints, searches at airports and govern-
ment buildings, and by implication, military inspections,
remain valid.’® The distinguishing factor is that these intru-
sions serve an important government purpose that outweighs
individual privacy interests. Furthermore, the Court avoided
deciding whether a checkpoint with a proper primary purpose
to check the sobriety of drivers, for example, will still be proper
if it has a secondary purpose of drug interdiction.’®®  Although
this portion of the Court’s discussion should not be read as a
green light to use sobriety checkpoints as a subterfuge for drug
interdiction, the Court’s deliberate avoidance of this issue
seemsto suggest that it would be proper to have avalid sobriety
checkpoint that has a secondary or collateral purpose of drug
interdiction.X”

Finally the Court cautioned that “the purpose inquiry . . . is
to be conducted only at the programmatic level and is not an
invitation to probe the minds of individual officersacting at the
scene.”1%® |n other words, when a question involving the pri-
mary purpose of a checkpoint or inspection confronts military
practitioners, the inquiry focuses on the commander’s primary
purpose and not on what the official s conducting the inspection
believe is the primary purpose.

Exceptionsto the Exclusionary Rule: Good Faith
United States v. Carter

Among the handful of Fourth Amendment cases decided by
military appellate courts this past year, United Sates v.
Carter'® jsthe most important. In Carter, the CAAF addressed
whether probable cause supported a seizure authorization and,
if not, whether the good faith exception to the exclusionary rule
applied.® More importantly, the CAAF provided clear guid-
ance concerning its interpretation of what constitutes a “ sub-
stantial basis” for probable cause determinations as
distinguished from application of the good faith exception
under MRE 311(b)(3)(B).**

104. But see United States v. Davis, 54 M.J. 690 (A.F. Ct. Crim. App. 2001), petition for review denied, 55 M.J. 238 (2001) (finding no abuse of discretion in military
judge’s ruling that results of urinalysis specimen were admissible despite Air Force Instruction that directed “urinalysis testing for illegal drug and narcotic use” for

medical screening of pretrial detainees during inprocessing).
105. Id. at 47-48.

106. Id. at 47 n.2.

107. See United States v. Davis, 270 F.3d 977, 979-80 (D.C. Cir. 2001); see also United States v. Gudmundson, No. S29944, 2001 CCA LEXIS 349 (A.F. Ct. Crim.
App. Dec. 6, 2001) (unpublished) (finding a proper primary purpose under MRE 313(b) for installation commander’s urinalysis program even though he had knowl-

edge of arave party scheduled in the local community).
108. Edmond, 531 U.S. at 48.
109. 54 M J. 414 (2001).

110. Id. at 418.

MAY 2002 THE ARMY LAWYER « DA PAM 27-50-352 41



On the morning of 25 September 1996, Captain (CPT)
Carter was the Battle Captain for his unit’s tactical operations
center in Kuwait.'*? The victim, First Lieutenant (1LT) CV,
was asleep at around 0425 when she woke up and felt awatery
substance on her face. At the same time she noticed an uniden-
tified man over her with hisknees pinning her upper body to the
ground and his crotch toward her face. She got out of her sleep-
ing cot and chased after the unidentified male, shouting for him
to stop. Several unit guardsjoined in the chase of the unidenti-
fied male they described only astall and black, wearing a battle
dress uniform, no headgear, and no load bearing equipment.t*®
Eventually, the unidentified male got away. At somepoint, 1LT
CV wiped the watery substance she believed to be semen on her
shirt and on the ground.*#

Several other witnesses saw or heard the chase and provided
information to Special Agent (SA) Hazell, U.S. Army Criminal
Investigation Division (CID). No witnesses, including the vic-
tim, could identify CPT Carter asthe assailant. Captain Carter
denied committing the assault during several interviews with
SA Hazell in Kuwait. At some point after 25 September, CPT
Carter returned to his parent unit at Fort Hood, Texas. Special
Agent Hazell’sreport of investigation was provided to SA Voos
at Fort Hood. Eventually, SA Voos sought a search authoriza-
tion to obtain a blood sample and other evidence from CPT
Carter. Special Agent Voos presented an affidavit to a magis-
trate at Fort Hood which included the information provided to
SA Voosby SA Hazell, adescription of CPT Carter, a statement
that semen stains were found on the victims shirt, and a general
description of the units and field site in Kuwait. The magis-
trate, Lieutenant Colonel Hunter, concerned with the lack of
detail in the affidavit, asked SA Voos additional questions and
relied on his own knowledge and experience to approve the
search authorization. The magistrate limited the authorization
to the drawing of CPT Carter’s blood. s

At histrial, CPT Carter moved to suppress the test results of
his blood sample, claiming that the facts supporting the autho-

111. Seeid. at 421-22.

112. 1d. at 416.

113. 1d. at 415.

114. |d. at 415-16.

115. Id. at 416-17.

rization did not amount to probable cause. The military judge
denied the motion, but found that it was a*“ close call.”*¢  Cap-
tain Carter was convicted of various charges stemming from the
assault on 1LT CV, and he was sentenced to a dismissal, five
years confinement, and total forfeitures.*”

Noting the preference for warrants, particularly when there
is a close call concerning probable cause, the CAAF avoided
deciding whether the military judge abused his discretion in
denying CPT Carter’'s motion to suppress. Instead, the court
concluded that the search authorization was executed in good
faith.'® Although the court dodged resolving the probable
cause issue, the opinion provides practitionerswith an excellent
overview of the law in this area. More importantly, however,
the court identified acrucial distinction involving the “ substan-
tial basis’ standard for probabl e cause determinationsand “ sub-
stantial basis’ as it applies to the good faith exception under
MRE 311(b)(3)(B).*° In addition to identifying the distinc-
tion, the CAAF gave practitioners a clear roadmap asto how to
apply “substantial basis’ in both instances.

First, “substantial basis’ asit appliesto the review of amag-
istrate's probable-cause determination under I1linois v. Gates'?
“examines the information supporting the request for a search
authorization through the eyes of ajudge evaluating the magis-
trate’sdecision. Inthiscontext, the search authorization will be
upheld if the judge determines that the issuing magistrate had a
‘substantial basis' for determining the existence of probable
cause.” 1%

Second, “[w]hen the issue is whether the good faith excep-
tion should be invoked, MRE 311(b)(3)(B) uses ‘substantial
basis to describe the absence of the first and third exceptions
to good faith outlined in [United Sates v. Leon, 468 U.S. 897,
922 (1984)].”*22 In this context, “‘ substantial basis' as an ele-
ment of good faith examines the affidavit and search authoriza-
tion through the eyes of a reasonable law enforcement official
executing the search authorization.”'?® Therule“is satisfied if

116. Id. at 417. The military judge noted that SA Voos did not withhold any information, provided both incul patory and exculpatory evidence, and did not try to
explain any conflictsin the evidence. The military judge aso found that the authorization was executed in good faith. 1d.

117.1d. at 415.

118. 1d. at 419.

119. Seeid. at 421-22. As noted by the court, “the phrase ‘ substantia basis' has different meanings, depending on theissue involved.” 1d. at 422.

120. 462 U.S. 213, 238 (1983).

121. Carter, 54 M.J. at 422.
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the law enforcement official had an objectively reasonable
belief that the magistrate had a‘ substantial basis' for determin-
ing the existence of probable cause.” 12

Applying this analysis, the CAAF determined that, “even if
[the magistrate] did not have a‘ substantial basis' for determin-
ing the existence of probable cause, the military judge did not
abuse hisdiscretion by denying the motion to suppress, because
all the elements of the good faith exception were satisfied.” 2
Asan aside, the court noted that this problem with the dual use
of

“substantial basis” underscores the risks
inherent in codifying evolving constitutional
issues. We suggest that the problem might be
aleviated if the rules were written in more
flexible language with respect to situations
wherethe President did not intend to set forth
specific military rules but, instead, intended
to follow evolving civilian practice.!

122. 1d. at 419-20, 422.
123. 1d. at 422.

124. 1d.

125. 1d.

126. 1d. at 421 n.3.

Conclusion

The practice of law is more than just a matter of semantics,
particularly in several Fourth Amendment cases decided over
the past year covering a wide gamut of search and seizure
issues. Whether deciphering the meaning of “substantial
basis,” divining what constitutes “reasonable suspicion,” or
splitting hairs when looking at what is “reasonable” under the
Fourth Amendment, military practitioners must realize that
even subtle differencesin alega standard or use of a phrase or
word in a particular context may determine the outcome of a
case.

Although the cases discussed in this article do not represent
any clear trends, several opinions from the Supreme Court
established new standards or bright-line rules that resolved sig-
nificant and previously unanswered questions. In addition, the
CAAF provided several opinions that brought considerable
clarity to some cloudy principles involving rules of evidence
and binding case authority. Through the experience of evolving
Fourth Amendment jurisprudence this past year, military prac-
titioners have gained a wide variety of new tools with which to
work the machinery that constitutes the military justice system.
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Recent Developmentsin Sentencing: Tying Up Loose Ends

Major Tyler J. Harder
Professor, Criminal Law Department
The Judge Advocate General’s School, U.S. Army
Charlottesville, Virginia

Introduction

Every year is a busy year when it comes to recounting the
annual cases that addressed sentencing issues. The past year
was filled with court decisions at al levels that addressed sen-
tencing issues from al services. To say there was a common
theme or trend is difficult, maybe impossible. There appeared
to be a concentrated effort by the Court of Appeals for the
Armed Forces (CAAF), however, to tie up and clarify some
areas of sentencing. This article discusses the year’s most
important military sentencing cases and is divided into four
major sections. the government’s case in aggravation, the
defense’s case in extenuation and mitigation, sentencing argu-
ments, and sentencing instructions. The first three sections of
this article involve pre-sentencing procedure, and most of the
cases discussed in the article fall within some aspect of the pre-
sentencing phase.

The rules governing pre-sentencing procedures are gener-
ally found in Rule for Courts-Martial (RCM) 1001.* The pur-
pose of the pre-sentencing case is to provide matters that will
aid the court in determining an appropriate sentence for the
accused. The sequencein presenting that evidence begins with
the government presenting matterslisted in RCM 1001(b),2 fol-
lowed by the defense presenting evidence in extenuation and
mitigation under RCM 1001(c).® If desired, rebuttal by the gov-
ernment and surrebuttal by the defense is permitted, and then
both sides have an opportunity to present a sentencing argu-
ment.*

After presentation of the pre-sentencing evidence and the
sentencing arguments of counsel, the trial moves into the sen-
tencing phase. The military judge provides sentencing instruc-
tions to the court members, and following proper deliberation,
the members determine an appropriate sentence.® The fourth
section of thisarticle, provides areview of the significant deci-
sionsin the area of sentencing instructions.

The Government Casein Aggravation

Any evidence the government introduces in its pre-sentenc-
ing case must fall within one of five categories listed in RCM
1001(b).6 Thefirst category isthe accused’s service data from
the charge sheet,” which thetrial counsel simply providesto the
court at the beginning of the government’s pre-sentencing case.
This category receives little attention; however, various court
decisions addressed the four remaining categories this past
year. This section discusses the more significant decisions
addressing those categories.®

Personal Data and Character of Prior Service

The second category of government pre-sentencing evi-
denceisthe “personal dataand character of prior service of the
accused” and is found in RCM 1001(b)(2).° The rule specifi-
caly alowsthe trial counsel to “obtain and introduce from the
personnel records of the accused evidence of the accused’s mar-

1. MAaNUAL For Courts-MARTIAL, UNITED STATES, R.C.M. 1001 (2000) [hereinafter MCM)].

2. 1d. R.C.M. 1001(b).

3. 1d. R.C.M. 1001(c).

4. 1d. R.C.M. 1001(d), (g). Rulefor Courts-Martial 1001(d) provides for rebuttal and surrebuttal. Seeid. R.C.M. 1001(d). Although not discussed in this article,
one CAAF decision this past year addressed rebuttal. See United Statesv. Hursey, 55 M.J. 34 (2001) (abuse of discretion to allow nhoncommissioned officer in charge
(NCOIC) of baselega officeto testify in rebuttal that accused was late for his own court-martia in which NCOIC was unable to say whether the accused was at fault).
Rule for Courts-Martial 1001(g) provides for sentencing argument. See MCM, supra note 1, R.C.M. 1001(g); infra notes 99-123 and accompanying text.

5. MCM, supra note 1, R.C.M. 1005-1007.

6. Id. R.C.M. 1001(b). Those five categories are RCM 1001(b)(1), Service data from the charge sheet; 1001(b)(2), Personal data and character of prior service of
the accused; 1001(b)(3), Evidence of prior convictions, 1001(b)(4), Evidence in aggravation; and 1001(b)(5), Evidence of rehabilitative potential. 1d.

7. 1d. RC.M. 1001(b)(1).

8. Thisarticle does not address rehabilitative potential evidence under RCM 1001(b)(5) because there were no significant CAAF opinions on this subject. One ser-
vice court opinion this past year that touches upon RCM 1001(b)(5), however, is United Sates v. Bish, 54 M.J. 861 (A.F. Ct. Crim. App. 2001), petition for grant of
review denied, 55 M.J. 371 (2001) (euphemism rule does not appear to apply to defense). But cf. United Statesv. Hoyt, No. ACM 33145, 2000 CCA LEXIS180 (A.F.
Ct. Crim. App. July 5, 2000), petition for grant of review denied, 54 M.J. 365 (2000) (improper for either prosecution or defense to offer an opinion regarding whether
to return an accused to his unit); United States v. Ramos, 42 M.J. 392 (1995) (suggesting the euphemism rule may apply to the defense).
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ital status; number of dependents, if any; and character of prior
service.”° Thisrulewasat issuein United Satesv. Anderson.t

In Anderson, the accused was convicted of an unauthorized
absence and wrongful use of marijuana.'? During its pre-sen-
tencing case, the government offered as a military personnel
record a document purporting to approve the accused's request
for discharge in lieu of tria by court-martial.®® The defense
objected to the admissibility of the document under Military
Rule of Evidence (MRE) 410(a)(4),** arguing that the document
was derived from a statement made in the course of negotia-
tionsin aprevious case against the accused. The military judge
admitted the document into evidence, holding that it did not fall
within the scope of MRE 410 because the document was not
related to the charges before the court-martial. On appeal, the
Navy-Marine Court of Crimina Appeals (NMCCA) held that
the “ correspondence pertaining to an administrative discharge
in lieu of court-martial was admissible as a personnel record
[and] that it was not within the ambit of MRE 410 becauseit did
not pertain to the charges before the court-martial.”

The CAAF disagreed with the service court, reemphasizing
several points from United Sates v. Vasquez,*® a case with a
similar issue decided five months before Anderson. First, MRE
410 does not just protect the plea-bargaining statements made
in relation to offenses pending before the court-martial at which
they are offered. It protects plea-bargaining statements made in
relation to any offense still pending. Second, the charges giv-
ing rise to an administrative discharge in lieu of tria are till

9. MCM, supra note 1, R.C.M. 1001(b)(2).

pending until the accused receives an executed discharge.
Third, MRE 410 must be interpreted broadly to support the pol-
icy behind the rule, which is to encourage a “flow of informa-
tion during the plea-bargaining process.”*” Finally, although
RCM 1001(b)(2) permits the introduction of information from
the accused's personnel records, “it does not provide blanket
authority to introduce all information that happens to be main-
tained in the accused's personnel records.” 8

What distinguishes Ander son from Vasquezis the absence of
an actual admission of guilt. In Vasquez, the government had
sought to introduce the accused’s request for an administrative
discharge in lieu of trial for a previous 212-day unauthorized
absence that was not charged at trial. Accompanying the
request for discharge was an admission by the accused that he
was guilty of the unauthorized absence.’®* No admission of guilt
accompanied the document offered by the trial counsel in
Anderson. The court in Anderson, however, found this distinc-
tionirrelevant. The CAAF stated that the accused's request for
discharge in lieu of trial was “tantamount to a statement
because admission of guilt ‘was an integral part of the. . . dis-
charge process.’”? The CAAF held that the earlier charges that
formed the basis of the request for discharge were still pending
because the accused had not yet “ received the benefit of hisbar-
gainintheearlier case,” that is, an executed discharge.®

If Vasquez left any questions unanswered regarding the
extent of protection afforded to an accused under MRE 410,
Anderson now makes it clear. During the government’s pre-

10. Id. Rulefor Courts-Martial 1001(b)(2) defines“[p]ersonnel records of the accused” as “any records made or maintained in accordance with departmental regu-
lations that reflect the past military efficiency, conduct, performance, and history of the accused.” 1d.

11. 55M.J. 182 (2001).

12. 1d. The unauthorized absence began on 19 September 1997 and was terminated by apprehension on 28 September 1998. Id.

13. 1d. at 183. The document was dated 10 September 1997 and was from the Commanding Officer, Naval Air Station, Jacksonville, Florida. The dischargein lieu
of trial by court-martial was for offenses preceding the charges of which the accused had been found guilty. 1d.

14. Military Ruleof Evidence 410(a)(4) makesinadmissiblein any court-martial proceeding against the accused “ any statement made in the course of pleadiscussions
with the convening authority, staff judge advocate, trial counsel or other counsel for the Government which do not result in a plea of guilty or which result in a plea

of guilty later withdrawn.” MCM, supra note 1, MiL. R. Evip. 410(a).

15. Anderson, 55 M.J. at 183.

16. 54 M.J. 303 (2001). Vasquez was discussed at length in the 2001 new developments article. See Major Tyler Harder, New Developments in Sentencing: The
Fine Tuning Continues, but Can the Overhaul Be Far Behind?, ArRmy Law., May 2001, at 67.

17. Anderson, 55 M.J. at 183 (quoting Vasguez, 54 M J. at 305 (quoting United States v. Barunas, 23 M.J. 71, 76 (C.M.A. 1986))).

18. Id. (quoting Vasquez, 54 M.J. at 305 (citing United States v. Ariail, 48 M.J. 285, 287 (1998))).

19. Vasguez, 54 M.J. at 304.

20. Anderson, 55 M.J. at 184 (quoting Barunas, 23 M.J. at 75). Military Rule of Evidence 410(b) defines a “ statement made in the course of plea discussions’ to
include “a statement made by the accused solely for the purpose of requesting disposition under an authorized procedure for administrative action in lieu of trial by

court-martia.” MCM, supra note 1, MiL. R. Evip. 410(b).

21. Anderson, 55 M.J. at 184.
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sentencing case, MRE 410 keeps out any evidence of an
accused’s discharge in lieu of trial by court-martial, not just
admissions or statements by the accused.

Prior Convictions

Evidence of prior convictions is the third category of gov-
ernment pre-sentencing evidence found in RCM 1001(b).??
Therule statesthat “any evidence admissible under the Military
Rules of Evidence” may be used to prove the conviction.?

In United Sates v. Douglas,? the Air Force Court of Crimi-
nal Appeals (AFCCA) addressed whether the promulgating
order and stipulation of fact were properly admitted to prove a
prior conviction of the accused. The accused pled guilty to
wrongful appropriation, making and uttering aworthless check,
and wrongful use of his government travel card. During pre-
sentencing, thetrial counsel moved to admit a copy of the pro-
mulgating order and the stipulation of fact from a prior court-
martial of the accused.?® The defense objected to the admission
of the stipulation of fact and to the portion of the promulgating
order indicating the accused's sentence.® The military judge
allowed both documentsinto evidence, but ordered redaction of
the portion of the promulgating order indicating the accused's
sentence?” and two portions of the stipulation of fact.?? The
record indicated that the trial counsel failed to redact these por-

tions before providing the documents to the members. The
accused argued on appeal that hewas denied afair trial because
the members received the entire unredacted documents, and
that the military judge erred in admitting the stipulation of
fact.?

The AFCCA first addressed the promulgating order, deter-
mining that the document was admissible in its entirety under
RCM 1001(b)(3). The court stated that “[a]s a matter of law,
the sentence adjudged and the action of the convening authority
are relevant parts of such a promulgating order.”*° It disap-
proved of the trial counsel’s failure to abide by the military
judge’s order, but found no prejudice to the accused because the
redacted portion was admissible and relevant anyway.

Second, the court addressed the stipulation of fact. It sum-
marized the holdings of the various service courts on whether
evidence of the underlying facts of a prior conviction isadmis-
sible under RCM 1001(b)(3). The Army Court of Criminal
Appeals (ACCA) has held that when a court-martial order is
vague and fails to provide sufficient details to the members
regarding the prior conviction, “astipulation of fact is admissi-
ble to explain the circumstances of the prior conviction.”** The
NMCCA has held that evidence of “the detailed facts underly-
ing aprior conviction isinadmissiblein the prosecution’s case-
in-chief during sentencing.”*? The AFCCA had previously held
inan unpublished opinion, United Satesv. Bellanger,* that evi-

22. MCM, supranote 1, R.C.M. 1001(b)(3)(A). “Thetrial counsel may introduce evidence of military or civilian convictions of the accused.” 1d. At thetime this
articlewas going to print, RCM 1001(b)(3) was amended to clarify “civilian convictions.” See Exec. Order No. 13,262, 2002 Amendmentsto the Manual for Courts-
Martial, United States, 67 Fed. Reg. 18,773, 18,744 (Apr. 17, 2002).

23. 1d. R.C.M. 1001(b)(3)(C). Thediscussionto RCM 1001(b)(3)(C) states further that “ previous convictions may be proved by the use of the personnel records of
the accused, by the record of the conviction, or by the order promulgating the result of trial.” 1d. R.C.M. 1001(b)(3)(C) discussion.

24. 55M.J. 563 (A.F. Ct. Crim. App. 2001).

25. 1d. at 564-65. At the accused’s prior court-martial he was convicted of simple assault, attempted larceny, conspiracy to commit larceny, wrongful use of his
government travel card, larceny, forgery, uttering bad checks, and dishonorably failing to pay debts. Id. at 567-68.

26. Id. at 565.

27. The military judge found the accused’s sentence from the previous court-martial and the convening authority’s action to be irrelevant. Id. at 566.

28. 1d. The military judge found that admission of the stipulation was “‘necessary to explain the facts and circumstances surrounding the offenses’ of which the
accused had been convicted at hisprevioustrial.” Id. at 565. The military judge ordered redaction of the following sections of the stipulation of fact, which contained

uncharged misconduct:

In order to determine whether or not the stolen credit card was activated, Amn Douglas and A1C Simswent to the Sunglasses Hut in the Coro-
nado Mall.

During alawful consent search of Amn Douglas’ dormitory room, numerous insufficient fund checks and past due notices were seized. Some
of the items were in the trashcan, unopened and ripped in half.

Id. at 568.
29. Id. at 565.
30. Id. at 566 (citing United States v. Maracle, 26 M.J. 431 (C.M.A. 1988)).

31. Id. (citing United States v. Nellum, 24 M.J. 693 (A.C.M.R. 1987)) (emphasis added).
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dence of the underlying details of an offense would be admissi-
ble “only when it is necessary to explain the nature of the
offense and the probative value s not outweighed by the danger
of unfair prejudice.”3

In Douglas, the AFCCA took anew position. It specifically
rejected its decision in Bellanger, holding that “the underlying
details of aprior conviction are not admissible as ‘ evidence of
civilian or military convictions' under RCM 1001(b)(3), but
may be admissible as relevant personal data and character of
prior service under RCM 1001(b)(2).”%> Looking at the lan-
guage of RCM 1001(b)(3), which permits evidence of convic-
tions, the AFCCA held that the stipulation of fact was evidence
upon which the conviction was based, and not evidence of the
conviction.®® Although the court determined the stipulation of
fact should not have been admitted under RCM 1001(b)(3), it
found the evidence was properly admitted under RCM
1001(b)(2) because the stipulation of fact had been properly
maintained in the accused’s personnel records.®”

The AFCCA further found that the M RE 403%* balancing test
applied by the military judge in admitting the stipulation under
RCM 1001(b)(3) was “so closely related to admissibility under
RCM 1001(b)(2)" that it warranted “enormous leeway.”* The

court viewed the portions of the stipulation of fact that the mil-
itary judge ordered redacted as a ruling by the military judge
that such portions should have been excluded under MRE 403.
Because the tria counsel failed to redact the portions of the
stipulation of fact as ordered by the military judge, it was error
for the stipulation to go to the members.“°

As Douglas indicates, there appears to be a division among
the service courts on whether a stipulation of fact should be
admissible under RCM 1001(b)(3) as part of aprior conviction.
The good news is that the CAAF granted review of the case on
12 December 2001,* and its decision should amalgamate the
rulings of the service courts on thisissue. Currently, practitio-
ners can take away some helpful lessons from the AFCCA’s
opinion. Specifically, Douglas reinforces the point that trial
counsel need to be prepared to articulate to the military judge
which of the five categories under RCM 1001(b)(2) the evi-
dencein question falls. More importantly, counsel should look
at sentencing evidence as potentially admissible under more
than one category; evidence that may not come in under one
rule may be permitted under another.*

32. ld. (quoting United States v. Brogan, 33 M.J. 588, 593 (N.M.C.M.R. 1991)) (emphasis added).

33. No. ACM 32373, 1997 CCA LEXIS 671 (A.F. Ct. Crim. App. Oct. 29, 1997) (unpublished).

34. Douglas, 55 M.J. at 566 (quoting Bellanger, 1997 CCA LEXIS 671).

35. 1d. (emphasis added).

36. Id. The AFCCA held that evidence under RCM 1001(b)(3) islimited to a“document that reflectsthe fact of the conviction, including adescription of the offense,
the sentence, and any action by appellate or reviewing authorities.” Id. (citing Brogan, 33 M.J. at 593).

37. Id. at 567. The court cited to the Air Force regulations that require the making of records of trial and the maintenance of such records. “As the appellant’s first
court-martial wasstill under appeal at the time the stipulation of fact was admitted into evidence, the record of trial and the stipulation of fact were properly maintained

in the appellant’s personnel records.” Id. (emphasis added).

38. Military Rule of Evidence 403 provides that “evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice.”

MCM, supra note 1, MiL. R. Evip. 403.

39. Douglas, 55 M.J. at 567. The “enormous leeway” to which the AFCCA refersisthe latitude given to the military judge in applying MRE 403 when subjected to
appellate review for an abuse of discretion. See United States v. DiCupe, 21 M.J. 440 (C.M.A. 1986).

40. Douglas, 55 M.J. at 567. Although the AFCCA found error in admitting the stipulation of fact, it found the error was not prejudicial to the substantial rights of

the accused. Id.

41. United Statesv. Douglas, No. 01-0777/AF, 2001 CAAF LEXIS 1469 (Dec. 12, 2001). The granted issuesfor review are:

I. Whether the lower court erred in holding that prosecution [exhibit] 3—the stipulation of fact from appellant’sfirst court-martial—was prop-
erly admitted during sentencing as “relevant persona data and character of prior service” under R.C.M. 1001(b)(2), [and]

1. Whether the appellant was denied afair sentencing hearing when portions of prosecution exhibits 1 and 3, which the military judge ordered
redacted, were presented to the court members without redaction and without the benefit of a curative instruction.

Id.

42. Douglasisone of several recent cases that illustrate this point. See, e.g., United States v. Patterson, 54 M.J. 74 (2000) (expert testimony regarding patterns of
pedophiles admissible under RCM 1001(b)(4) as victim impact); United States v. Ariail, 48 M.J. 285 (1998) (history of offenses admissible under RCM 1001(b)(2),

but not under RCM 1001(b)(3)).
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Evidence in Aggravation

Thefourth category of government pre-sentencing evidence,
found in RCM 1001(b)(4), is evidence of “any aggravating cir-
cumstances directly related to or resulting from the offenses of
which the accused has been found guilty.”#® Thisincludes*evi-
dence of financial, social, psychological, and medical impact
on or cost to . . . any victim of an offense committed by the
accused” aswell as “evidence of significant adverseimpact on
the mission, discipline, or efficiency of the command directly
and immediately resulting from the accused's offense.”* This
past year, the CAAF decided United Sates v. Nourse,*® which
specifically focuses on the broad “directly related to or result-
ing from” language of RCM 1001(b)(4).

In Nourse, the accused was a staff sergeant in the Marine
Corps. He and another marine, Sergeant Dilembo, worked part-
time for a sheriff’s officein New Orleans, Louisiana. One day,
while mowing grass around a sheriff’s office warehouse, the
two marines decided to steal rain ponchos that were stored in
the warehouse. They began loading cases of ponchos into a
sheriff’s office truck when a deputy sheriff came upon the
scene. Theaccused and Sergeant Dilembo fled in thetruck, and
the deputy pursued them for some time before eventually aban-
doning the chase. The accused was arrested sometime later
when he returned to the sheriff’s office to get his own car.*

At atria by military judge aone, the accused pled guilty to
conspiracy, reckless driving, larceny, wrongful appropriation,
and unlawful entry.*” During the government’s pre-sentencing
case, and over defense objection, the trial counsel introduced
testimony from Sergeant Dilembo concerning uncharged larce-
nies from the sheriff’s office that he and the accused had com-
mitted. The value of the property from these uncharged
larcenies was about $30,000. The military judge allowed the

43. MCM, supra note 1, R.C.M. 1001(b)(4).
44. 1d.

45. 55 M.J. 229 (2001).

46. |d. at 230.

47. 1d. The stolen rain ponchos were valued at $2256. 1d.

testimony under RCM 1001(b)(4), but noted that he would only
consider the testimony for the limited purpose of showing “the
continuous nature of the charged conduct and its impact on the
... Sheriff’'s Office.”*® The CAAF affirmed the case and found
that evidence of the uncharged larcenies was admissible under
RCM 1001(b)(4) as an aggravating circumstance. The evi-
dence of uncharged larcenies was “directly related to the
charged offenses as part of a continuing scheme to steal” from
the Sheriff’s Office.®® It was evidence of “a continuous course
of conduct admissible to show the full impact of [his] crimes
upon the Sheriff’s Office.”*

The court’s discussion of the admissibility of uncharged
misconduct under RCM 1001(b)(4) provides a good summary
of recent case law in this area. The court began with United
Satesv. Wingart.5! Wingart was convicted of indecent acts. In
finding that it was error to admit evidence of prior uncharged
sexual misconduct with another victim,%? the Wingart court
held that RCM 1001(b)(4), and not MRE 404(b), isthe standard
to apply in determining if uncharged misconduct is admissible
on sentencing.5® In other words, the test for relevance of
uncharged misconduct evidence on the merits is whether the
uncharged misconduct meets one of the purposeslisted in MRE
404(b); but, in deciding whether the evidence of uncharged
misconduct is relevant for sentencing, the question is whether
it directly relates to or results from the offenses of which the
accused has been convicted.* Referring to the admissibility of
uncharged misconduct on sentencing under RCM 1001(b)(4),
the Wingart court explained that such evidence could be admit-
ted if it is preparatory to, if it accompanies, or if it follows the
offense of which the accused had been found guilty.®

Following its discussion of Wingart, the court in Nourse dis-
cussed the holding in United Sates v. Mullens,* in which the
accused had been convicted of sodomy and indecent acts with

48. 1d. at 231. Themilitary judge further explained: “More specificaly, it's evidence of the accused’s motive; his modus operandi; hisintent and his plan with respect
to the charged offenses. And it shows evidence of acontinuous course of conduct involving the same or similar crimes, the same victim, the same general place.” Id.

49. 1d. at 232.
50. Id.
51. 27 M.J. 128 (C.M.A. 1988).

52. SeeNourse, 55 M.J. at 131.

53. Wingart, 27 M.J. a 136. Military Rule of Evidence 404(b) allows for the introduction of uncharged misconduct on the merits to prove “motive, opportunity,
intent, preparation, plan, knowledge, identity, or absence of mistake or accident.” MCM, supra note 1, MiL. R. Evip. 404(b).

54. Wingart, 27 M.J. at 135-36.
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his children.>” In Mullens, the court held that evidence of
uncharged indecent acts with the same victims was admissible.
It found that the similar misconduct (same victim, same or sSim-
ilar crimes, similar situs) was a* continuous course of conduct”
that demonstrated the depth of the accused's sexual problemsas
well as“thetrueimpact of the charged offenses on the members
of his family.”%® The court followed this application of RCM
1001(b)(4) to uncharged misconduct in United Sates v. Ross™®
and United Sates v. Shupe.®®

Finally, the court in Nourse addressed the accused's request
to compare the holdings in Wingart and Shupe. The CAAF
held that the two cases were not inconsistent. The court
explained that Mullens, Ross, and Shupe hold that uncharged
misconduct is admissible under RCM 1001(b)(4) if it shows a
continuous course of conduct involving similar crimes and the
same victims., This was not the case in Wingart because the
uncharged misconduct involved a different victim.®

Nourse is significant for two reasons. First, it clarifies the
different holdings concerning how uncharged misconduct
relates to RCM 1001(b)(4) and the “directly relating to or
resulting from” language. Past opinions in this area are still
good law, and counsel and military judges now have a case that
ties those various opinions together. Second, this case reem-
phasizes the important sentencing principle from Wingart—
when looking at the relevance and admissibility of uncharged
misconduct during the government’s pre-sentencing case, prac-
titioners need to use RCM 1001(b)(4) in determining relevance,
not MRE 404(b).

The Defense Case in Extenuation and Mitigation

Whereas RCM 1001(b) addresses government evidence,
RCM 1001(c) addresses defense evidence. Generally, the
defense can present three categories of evidence at trial during
pre-sentencing. Those categories are matter in extenuation,
matter in mitigation, and astatement by the accused.®? This past
year the CAAF decided four cases addressing defense pre-sen-
tencing evidence. Thefirst three casesinvolve amatter in mit-
igation—retirement benefits. The fourth case focuses on the
statement by the accused.

Matter in Mitigation

The first of the three retirement benefits cases is United
Sates V. Luster.® The accused was an E-5 with eighteen years
and three months of active service in the Air Force at the time
of histrial. He pled guilty to one specification of wrongful use
of marijuana.% At trial, the trial counsel made a motion in
limine to keep out defense evidence of the financial impact a
bad-conduct discharge would have on the accused's expected
retirement benefits. The military judge granted the motion on
the grounds that such evidence was irrelevant and would be
confusing to the members.®® The service court affirmed the
case, finding that the accused suffered no prejudice from the
military judge's ruling.%®

The CAAF reversed the decision as to sentence, however,
finding first that the military judge erred in preventing the
defense from introducing financial impact evidence, and sec-
ond, that the accused was materially prejudiced by this error.
Reviewing the line of cases that address retirement-benefits
evidence, the CAAF reiterated its holding in United Sates v.

55. Id. a 135. The Wingart court provided examples of these three areas. preparatory to the crime, such as “an uncharged housebreaking that occurred prior to a
larceny or rape;” accompanying the crime, such as*an uncharged aggravated assault, robbery, or sodomy incident to arape;” and following the crime, such as“afalse

official statement concealing an earlier theft of government property.” Id.
56. 29 M.J. 398 (C.M.A. 1990).
57. SeeNourse, 55 M.J. at 131-32.

58. Mullens, 29 M .J. at 400.

59. 34 M.J. 183 (C.M.A. 1992) (evidence of twenty to thirty altered test scores was admissible to show the “continuous nature of the charged conduct and its full
impact on the military community” even though accused was only convicted of altering four test scores).

60. 36 M.J. 431 (C.M.A. 1993) (evidence of five uncharged drug transactions was admissible as proper aggravation because it showed “the continuous nature of the

charged conduct and its full impact on the military community”).

61. Nourse, 55 M.J. at 231-32.

62. See MCM, supra note 1, R.C.M. 1001(c). Matter in extenuation is evidence that serves to explain the circumstances surrounding the commission of the offense.
Id. R.C.M. 1001(c)(1)(A). Matter in mitigation is any evidence which might tend to lessen the punishment adjudged by the court-martial. Id. R.C.M. 1001(c)(1)(B).
The statement by the accused can be given under oath, or the accused can elect to give an unsworn statement. |d. R.C.M. 1001(c)(2).

63. 55 M.J. 67 (2001).

64. Id. The accused’s approved sentence was reduction to E-1 and a bad-conduct discharge. Id.

65. Id. at 70.
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Becker;®" that is, just because an accused is not retirement eligi-
ble at the time of his trial does not mean the defense is pre-
cluded from introducing evidence of the estimated retirement
pay the accused would loseif hereceivesapunitive discharge.®
The court noted that the military judge had some discretion to
admit such evidence, but stated that “the judge’s decision
should not be based solely on the number of months until an
accused's retirement where other facts and circumstances indi-
cate that the loss of these benefits is a significant issue in the
case.”® In Luster, the accused would not have had to reenlist to
be eligible to retire, the probability of his retirement was not
shown to be remote, and the expected financial 1oss was sub-
stantial. The CAAF concluded that the accused had been “sig-
nificantly disadvantaged” by not being allowed to present his
specific sentencing case to the members, and thus found preju-
dicia error.™

The second retirement benefits case decided by CAAF this
past year is United Sates v. Boyd.” Captain Boyd had served
fifteen and a half years of active duty in the Air Force. He
worked as a nurse in the Intensive Care Unit and was charged
with various offenses for taking prescription drugs from the
hospital for personal use.”? Before trial, a physical evaluation
board had recommended the accused for temporary disability
retirement based upon various mental disorders. At tria, the
defense requested that the military judge provide a sentencing

instruction on retirement benefits because the accused was
“perilously closeto retirement.””® Themilitary judge refused to
give the instruction.™

On appeal, the accused argued that the military judge should
haveinstructed the members on both hisfuture length of service
retirement benefits and histemporary disability retirement ben-
efits.” The CAAF looked first at the issue of retirement for
length of service, and decided it was unnecessary to determine
if fifteen and ahalf years of service constituted a“ sufficient evi-
dentiary predicate” for an instruction on the impact of a puni-
tive discharge on retirement benefits. The accused had not
offered any evidence of the projected financial loss of hisretire-
ment, nothing was said about hisdesire to retirein his unsworn
statements, the members had no questions about retirement
benefits, and the defense never asked the members to save the
accused's retirement. Thus, the court reasoned, even if it was
error to fail to provide the instruction, it was harmless error.™
Likewise, in regard to the issue of temporary disability retire-
ment benefits, the court found “no factual predicate for an
instruction.”” The accused did not request an instruction on
loss of disability retirement, nor did the defense present any
evidence to the members regarding the accused’s eligibility for
disability retirement. The court, finding no error, affirmed the
case.”®

66. 1d. The AFCCA looked to several factsin finding no prejudice. First, the military judge allowed counsel to voir dire the members regarding the length of the
accused’s service; second, during sentencing argument, defense counsel was able to argue the length of service; third, the accused discussed hisyears of service during
his unsworn statement; and finally, the military judge instructed the members that a bad-conduct discharge would deny the accused “the opportunity to serve the
remainder of his21-month enlistment and, therefore, preclude the eligibility for retirement benefits.” 1d.

67. 46 M.J. 141 (1997) (in which the accused had over nineteen years and eight months of service, it was error for the military judge to exclude defense evidence of
the value of projected retirement benefits).

68. Luster, 55M.J. at 68. In Becker, the court found the individual circumstances of the case (accused was*“literally knocking at retirement’s door,” he had requested
an opportunity to present loss retirement evidence, and he had such evidence available to present) “ clearly warranted admission of the evidence.” Becker, 46 M.J. at
144.

69. Luster,55M.J. at 71.

70. 1d. at 72. The CAAF stated that “the critical question is not whether the members generally understood that retirement benefits would be forfeited by a punitive
discharge,” but rather whether the accused “was allowed to substantially present his particular sentencing case to the members on the financial impact of a punitive
discharge.” 1d.

71. 55M.J. 217 (2001).

72. 1d. at 218. The accused’s approved sentence was a dismissal, ninety days confinement, and forfeiture of $215 per month for three months. 1d.

73. 1d. a 219. The CAAF noted that both the defense counsel and the military judge were referring to retirement benefits for length of service and not temporary
disability retirement. Id.

74. 1d. Themilitary judge provided the standard instruction regarding the impact of adismissal, and in response to amember’s question (would the accused continue
to serveinthe Air Forceif adismissal were not adjudged?), the military judge emphasized the punitive nature of the dismissal and cautioned the panel against viewing
it as adecision to merely retain or separate the accused. Id. at 220.

75. 1d. at 220. The sentencing instructions aspect of this case is discussed later in thisarticle. See infra notes 130-42 and accompanying text.

76. Boyd, 55 M.J. at 221.

77. 1d. at 222.

78. Id.
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The third retirement benefits case is United Sates v. Wash-
ington.” Published shortly after the CAAF' s decisionsin Lus-
ter and Boyd, Washington simply reemphasizes the court’s
earlier holdings. In Washington, the accused was an E-4 with
over eighteen years of active service. She had been court-mar-
tialed less than a year earlier for offenses related to wrongful
use of her government travel card, and she had been reduced
from E-5 to E-4, confined for three months, and given arepri-
mand.® At her second court-martial, the accused pled guilty to
one specification of larceny, and she sought to introduce during
the pre-sentencing case evidence of her expected financial loss
of retirement benefits if she were given a punitive discharge.®
The military judge refused to admit the evidence.®

On appeal, the CAAF found that the “military judge erred
when she prevented the defense from presenting to the mem-
bersacomplete picture of thefinancial loss[the accused] would
suffer asaresult of apunitive discharge.”® Further, the CAAF
concluded that the error materially prejudiced the accused. The
court looked at the evidence that both sides presented, and it
stated that the decision to adjudge a punitive discharge in this
casewasaclosecall. The accused was" denied the opportunity
to present her particular sentencing case to the members,” and
because the court was unable to “say with reasonable certainty
that the members’ decision as to sentence would have been the
same if the excluded information had been presented to them,”
the CAAF set aside the sentence.®

The CAAF has made it clear from these decisions that the
defense has a right under RCM 1001(c)(1)(B) to present evi-
dence of expected financial 1oss of retirement benefits as amat-
ter in mitigation, even before the accused is retirement eligible.
While it is unclear how close to retirement a service member

79. 55 M.J. 441 (2001).

80. Id. at 443.

must be, it is clear that there are no per serulesto follow. The
CAAF has asked military judgesto look at all the facts and cir-
cumstances in a given case;® however, two questions that
should be asked in any casein which the defense seeksto intro-
duce retirement-benefit evidence are: (1) how remote the prob-
ability of retirement is, and (2) whether the expected financial
loss is substantial % These questions may not be terribly help-
ful guidance in the practical sense. The answer to the second
question is always going to be “yes,” and the crux of the first
guestion is the length of time a service member has remaining
until retirement. A record of trial that indicates the military
judge considered these questions, however, will likely with-
stand appellate scrutiny better than one that does not.

While the number of months until retirement and the ques-
tion of whether a service member has to reenlist to make it to
retirement seem to be the biggest factors to consider,®” the hard
reality of these opinions may be that military judges simply
admit retirement evidence out of an abundance of caution.
After al, the members know that a punitive discharge deprives
an accused of retirement eligibility, the defense counsel argues
that fact, and the judge instructs on that fact.2® At least in cases
involving service members within two to three years of retire-
ment eligibility, evidence of expected loss of retirement pay
would always appear to be asignificant issue that the defenseis
entitled to address.®

Satement by the Accused
The statement by the accused is the last category of defense

pre-sentencing evidence found in RCM 1001(c).*® The rules
provide the accused with the right to give an unsworn state-

81. Id. at 441-42. The accused's approved sentence was a bad-conduct discharge, two months' restriction, and reduction to E-2. |d. at 441.

82. Id. at 442. Itisunclear from the opinion what the military judge’s reasons were for not admitting the evidence; however, because the military judge was the same
judge who sat in Luster, the two cases were tried within two months of each other, and the accused in both cases had about the same length of active service, it can
probably be assumed that the reasons for not admitting the evidence in Washington were the same reasons for not admitting the evidencein Luster (that is, the evidence

was confusing and irrelevant). See United States v. Luster, 55 M.J. 67, 69-70 (2001).

83. Washington, 55 M.J. at 442.

84. Id. at 443.

85. See, eg., Luster, 55 M.J. at 71. “The judge's decision should not be based solely on the number of months until an accused's retirement where other facts and
circumstances indicate that the loss of those benefitsis a significant issue in the case.” 1d. (emphasis added).

86. Seeid.

87. See U.S. DEP'T oF ARMY, PaM. 27-9, LEGAL ServIces. MILITARY JubGes' BEncHBOOK para. 2-6-10 (1 Apr. 2001) [hereinafter BENcHBOOK].

88. Thisisassuming, of course, an instruction iswarranted. See infra notes 139-40 and accompanying text.

89. Notably, United Satesv. Henderson, 29 M.J. 221 (C.M.A. 1989), in which the court found no error when the military judge refused to allow the defense to intro-
duce evidence of the effect of a punitive discharge on the accused’s retirement benefits when the accused was over three years from retirement and would have to
reenlist, has not been expressly overruled. Asan aside, Chief Judge Crawford dissented in both Luster and Washington. See Washington, 55 M.J. at 443 (Crawford,

C.J,, dissenting); Luster, 55 M.J. at 72 (Crawford, C.J., dissenting).
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ment. Anunsworn statement (that is, not under oath) is not sub-
ject to cross-examination by the government.®* The accused
has been given great latitude in deciding what to say during an
unsworn statement in recent years.®> This past year the CAAF
addressed whether the defense should be allowed to reopen its
case so that the accused could provide a second unsworn state-
ment.

In United Sates v. Satterley,*® the accused pled guilty to four
specifications of larceny, and he entered into a stipulation of
fact in which he admitted to stealing nine computers, of which
the government had recovered only five. After the government
and defense rested and the sentencing instructions were given,
the members asked several questions. One question was what
happened to the four computers that were not recovered. The
defense counsel requested to reopen the defense case to answer
the court member’s question in the form of a second unsworn
statement. The military judge stated that if both sides could
agree, he would allow a stipulation of fact to address the ques-
tion, or the accused could take the stand and testify under oath,
but he denied the defense request to answer the question viaan
unsworn statement.®*

On appeal, the accused argued that the military judge erred
by not allowing the defense to reopen its case to make a second
unsworn statement. The CAAF recognized the valuable right
of an accused to provide an unsworn statement and the right of
an accused to provide an additional unsworn statement in sur-
rebuttal circumstances.®® The court acknowledged that there
may even be “ other circumstances beyond legitimate surrebut-
tal which may warrant an additional unsworn statement;” how-
ever, whether those circumstances exist is a decision that is
properly left to the sound discretion of the trial judge.®

The CAAF concluded in Satterley that the military judge
had not abused his discretion. First, the accused had already
provided an unsworn statement, and at that time he had chosen

90. MCM, supra note 1, R.C.M. 1001(c)(2).

91. Seeid. R.C.M. 1001(c)(2)(C).

not to disclose the whereabouts of the other four computers.
Second, both sides had rested, both sides had made closing
arguments, and sentencing instructions had already been pro-
vided to the members. Third, the military judge had addressed
the member’s question by providing protective instructions.
Fourth, the government could have disputed the accused’s
answer, thus prolonging the litigation. Finally, the military
judge had given the accused reasonable options to answer the
panel member’s question, such as a stipulation of fact or pro-
viding sworn testimony.®’

Practitioners should not read Satterley too broadly. The
CAAF was careful to find no abuse of discretion “in these cir-
cumstances.”®® Would the case have been decided differently
had the defense not already rested its case or if the accused had
not provided an initial unsworn statement? What if the judge
had not provided any protective instructions or had not offered
the accused any alternative ways to provide the information?
This opinion obviously does not answer these questions, but it
does provide confirmation on another matter—the level of
scrutiny appellate courts apply when reviewing military judges
decisions. While the court continued to underscore the promi-
nence of the unsworn statement, military judges can take some
solace in the court’s willingness to defer to the “sound discre-
tion of the trial judge” whether the circumstances warrant pro-
viding the accused with an additional unsworn statement.

Sentencing Arguments

Following the introduction of matters by both the prosecu-
tion and the defense, RCM 1001(g) provides both sides the
opportunity to argue.*® If the opposing counsel failsto object to
an improper argument before the military judge begins to
instruct the members on sentencing, the objection is waived,
absent plain error.’® |n most cases, the issue on appeal con-
cerns an objection to atrial counsel’s argument; however, the

92. Seg, e.g., United Statesv. Britt, 48 M.J. 233 (1998) (accused wanting to inform membersthat if the court did not punitively discharge him, his commander would
administratively discharge him); United States v. Jeffery, 48 M.J. 229 (1998) (accused wanting to discuss his potential 10ss of retirement benefits and inform members
that he might receive an administrative discharge if the court did not impose a punitive discharge); United States v. Grill, 48 M.J. 131 (1998) (accused wanting to

inform members the resolution of co-conspirators' cases).
93. 55M.J. 168 (2001).

94. 1d. at 169.

95. Id. at 170-71 (citing United Statesv. Provost, 32 M.J. 98 (C.M.A. 1991) (holding that a second unsworn statement in surrebuttal should have been permitted after

the prosecution presented evidence rebutting the accused's first unsworn statement)).

9. Id.at 171.

97. Id.

98. Id. Onejudge disagreed with the holding of the case. Seeid. (Effron, J., dissenting).

99. MCM, supra note 1, R.C.M. 1001(g).
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CAAF has addressed a number of cases recently in which the
issue on appeal was whether the defense counsel made an
improper sentencing argument.’®® These issues are normally
raised on appeal as ineffective assistance of counsel claims,®
asin United Sates v. Anderson.1%

Staff Sergeant Anderson was convicted of five specifica
tions of indecent acts with his thirteen-year-old daughter. Dur-
ing the sentencing argument, the defense counsel stated: “Can
this person rehabilitate? . . . [Y]es, John Anderson can rehabil-
itate. . .. His offenses are only very recent.”** On appeal, the
accused argued that his defense counsel was ineffective
because the counsel improperly conceded the accused’s guilt in
argument.’®® The CAAF cited to United Sates v. Wean,0¢
wherein the court held that the “[d]efense counsel should not
concede an accused’s guilt during sentencing . . . because this
can serve to anger the panel members.”'” The court in Ander-
son did not rule on this specific issue, but instead sent the case
back for a fact-finding hearing on other alleged issues of inef-
fective assistance of counsel. The court stated that the sentenc-
ing argument could be interpreted as a concession of guilt and
“warrants further evaluation after the factual issues are
resolved.” 18

A second case decided by the CAAF this past year, United
Sates v. Bolkan,® addresses a similar but more common
issue—the defense counsel conceding the appropriateness of a
punitive discharge during sentencing argument.*® In Bolkan,
the accused was an Airman First Class in the Air Force,

100. Id.; see United States v. Ramos, 42 M.J. 392 (1995).

assigned as a student at the Defense Language Ingtitute in Cal-
ifornia. Oneweekend heand hisfriend, Airman Miller, went to
a party in San Francisco, where they met the victim, who
claimed to be an owner-producer of an adult film business.**
The victim asked the two airmen if they would be interested in
working in the adult film industry, and he invited them to his
one-room apartment to fill out an application. He told them
they would receive compensation of $100 per film. The two
airmen agreed, and both completed lengthy questionnaires at
the victim’'s apartment. The victim then explained to them that
the second part of the interview required that they be video-
taped while masturbating to determinetheir comfort level while
being filmed. Both servicemen declined.**?

Sometime later, the accused returned to visit the victim, and
on this visit the accused completed a second interview, to
include masturbating in front of the camera.** The accused
started having second thoughts and returned again to visit the
victim, this time accompanied by Airman Miller. The victim
wastold that Airman Miller wanted to complete a second inter-
view as well. Once at the apartment, Airman Miller grabbed
the victim by the neck and held a knife to his throat while the
accused recovered the questionnaires and videotape. The air-
men attempted to tape the victim’slegs, but the victim resisted,
telling them that they could have what they wanted if they
would just release him. The accused and Airman Miller left,
warning the victim not to discuss the incident with anyone.**#

101. See, eg., United Statesv. Burt, 56 M.J. 261 (2002); United States v. Bolkan, 55 M.J. 425 (2001); United States v. Anderson, 55 M.J. 198 (2001); United States

v. Pineda, 54 M.J. 298 (2001).

102. See Strickland v. Washington, 466 U.S. 668 (1984) (two components must be met to prevail on an ineffective assistance of counsel claim: (1) a showing that
counsel’s performance was deficient, and (2) the deficient performance prejudiced the defense).

103. 55M.J. 198 (2001).

104. 1d. at 200 (emphasis added). The accused was sentenced to a dishonorable discharge, nine years' confinement, and reduction to E-1. Id. at 199.

105. Id. at 201. The accused claimed that both of hisdefense counsel were ineffective for numerous other reasons. Only the improper concession of guilt isaddressed

here. 1d.

106. 45M.J. 461 (1997).

107. Anderson, 55 M.J. at 202 (quoting Wean, 45 M.J. at 464).
108. Id. at 203.

109. 55 M.J. 425 (2001).

110. See, e.g., United Statesv. Burt, 56 M.J. 261 (2002); United Statesv. Pineda, 54 M.J. 298 (2001).

111. Bolkan, 55 M.J. at 426.

112. United States v. Bolkan, No. ACM 33508, 2000 CCA LEXIS 156, *2 (A.F. Ct. Crim. App. June 20, 2000).

113. Bolkan, 55 M.J. at 426.

114. Bolkan, 2000 CCA LEXIS 156, at *3.

MAY 2002 THE ARMY LAWYER « DA PAM 27-50-352 53



At trial, the accused was convicted of robbery. On sentenc-
ing, in his unsworn statement, he indicated his desire to remain
in the Air Force. During the sentencing argument, the defense
counsel strenuoudly argued against confinement and a punitive
discharge.®® In closing, the defense counsel stated,

If you must choose between confinement and
a bad-conduct discharge, give him the puni-
tive discharge. He might not ever recover
from it and it will follow him around the rest
of hislife, but hewill be given achanceto go
out in society and use his skills and his intel-
ligence. 116

The accused argued on appeal that his defense counsel improp-
erly conceded the appropriateness of a punitive discharge and
that the military judge erred by not inquiring into the matter.’

The CAAF acknowledged the long line of cases which
“clearly instruct that when an accused asks the sentencing
authority to be allowed to remain on active duty, defense coun-
sel errs by conceding the propriety of a punitive discharge.” 18
Then, even though the accused did not explicitly claim ineffec-
tive assistance of counsel, the court applied the second prong of
the Srickland analysis, testing for prejudice.’’®* The court
assumed that the argument made by the defense was a conces-
sion and that the military judge erred in not inquiring into
whether such argument reflected the accused's desire.*® Look-
ing at the seriousness of the offense and the likelihood of a bad-

115. Bolkan, 55 M.J. at 427. The defense counsel argued:

conduct discharge, the CAAF concluded that any such error
was harmless.’

Notably, two judges dissented and found prejudicial error in
this case.? A third judge concurred in the result. He found
error, and after providing a more helpful analysis than the lead
opinion, agreed that a bad-conduct discharge was reasonably
likely; thus, the error was harmless.'

Anderson and Bolkan serve to remind practitioners, espe-
cially defense counsel and military judges, that defense counsel
can make comments during sentencing arguments that are just
as problematic on appeal asany improper sentencing arguments
made by trial counsel. Defense counsel need to think through
their arguments in advance. The defense counsel should not
concede the accused’s guilt during sentencing argument, and
should not argue for or concede the appropriateness of a puni-
tive discharge without first discussing it with the client. If such
an argument is made, the military judge should inquire into
whether the argument correctly reflects the desire of the
accused.

Sentencing I nstructions

Before the members deliberate on an appropriate sentence,
the military judge must provide them with appropriate sentenc-
ing instructions.*** The discussion to RCM 1005 states that the
instructions “should be tailored to the facts and circumstances

But do not give him a punitive discharge. If his conduct is such that you want to brand him for the rest of hislife with a punitive discharge, the
judge will instruct you that a punitive discharge leaves an inirradicable [sic] stigma on a person such as Airman Bolkan.

The crime of which he’'sbeen convicted of, society may one day forgive him and may one day forget it. He'seighteen. He'syoung. He'snaive.
But if you give him a punitive discharge, that's going to follow him around for the rest of hislife. When he's nineteen, twenty-nine, fifty-nine,
seventy-nine. That is not something society is ever going to forgive or forget.

The defense would submit that you should give him hard Iabor without confinement, reduce him to E-1 and restrict him to base. And give him
the reprimand. Thiswill stay in hisfile permanently and every commander that he has will seethat in hisfile.

Id.

116. Id.

117. 1d.

118. Id. at 428 (citing United States v. Pineda, 54 M.J. 298 (2001); United Statesv. Lee, 52 M.J. 51 (1999); United States v. Dresen, 40 M.J. 462 (C.M.A. 1994);
United Statesv. Lyons, 36 M.J. 425 (C.M.A. 1993); United States v. Robinson, 25 M.J. 43 (C.M.A. 1987); United States v. Holcomb, 43 C.M.R. 149 (C.M.A. 1971);
United States v. Weatherford, 42 C.M.R. 26 (C.M.A. 1970); United States v. Mitchell, 36 C.M.R. 458 (C.M.A. 1966)).

119. Id. Seealso supra note 102.

120. See BencHBooK, supra note 87, para. 2-7-27 (providing instructional guidance for military judgesin situations of this nature).

121. Bolkan, 55 M.J. at 428.

122. Id. at 431 (Sullivan, J., dissenting); id. (Effron, J., dissenting). Judge Sullivan applied the test for prejudice found in United Satesv. Pineda, 54 M.J. 298 (2001),
which iswhether a punitive discharge was reasonably likely given the facts of the case. 1d. (Sullivan, J., dissenting).

123. 1d. at 429 (Baker, J., concurring in the result).
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of [each] case.”® Rulefor Courts-Martial 1005(c) also allows
trial and defense counsel to request that the military judge pro-
vide specific instructions.?® Several cases last year touched
upon various aspects of sentencing instructions.

In United Sates v. Rush,?” the defense requested the stan-
dard sentencing instruction on the “ineradicable stigma” of a
punitive discharge. The military judge refused to give the
instruction, but did not explain the basis for his decision on the
record.’?® On appeal, the CAAF held that the military judge’'s
refusal to grant the instruction without an explanation for his
decision constituted error.1®

In United Sates v. Boyd,**® a case discussed earlier in this
article,®! the CAAF addressed the military judge's refusal to
grant the defense’s request for an instruction on the impact of a
punitive discharge on the loss of retirement benefits.**> Captain
Boyd had fifteen and a half years of active service in the Air
Force and worked asanursein the Intensive Care Unit. Hewas
convicted of various offenses related to taking prescription
drugs from the hospital for personal use. Before his court-mar-
tial, a physical evaluation board had recommended the accused
for temporary disability retirement, but no mention of this dis-
ability retirement was made to the members by counsel for
either side.*®

During the hearing on sentencing instructions, the defense
requested the military judge to provide an instruction on retire-

124, See MCM, supra note 1, R.C.M. 1005.
125. 1d. R.C.M. 1005(a) discussion.

126. Id. R.C.M. 1005(c).

127. 51 M.J. 605 (Army Ct. Crim. App. 1999).

128. Id. at 606-07.

ment benefits. The military judge refused. The judge did pro-
vide the standard instruction regarding the impact of a
dismissal.’3* After the instructions were provided to the mem-
bers, one member asked what impact a punitive dismissal
would have on the accused’s continued service—whether the
accused would continueto serveinthe Air Force. After confer-
ring with counsel and the accused, the military judge gave an
additional instruction in which he emphasized the punitive
nature of the dismissal and cautioned the panel against viewing
the dismissal as a decision to merely retain or separate the
accused.’® Following deliberations, the members sentenced
the accused to a dismissal, ninety days confinement, and for-
feiture of $215 per month for three months. On appeal, the
accused argued that the military judge should have instructed
the members on hislength of serviceretirement benefitsand his
temporary disability retirement benefits. '

First, the CAAF stated that it reviews “a military judge’'s
decision whether to instruct on a specific collateral conse-
quence of asentence for abuse of discretion.”**” Next, the court
looked at the issue of retirement for length of service, and it
concluded that the failure to provide the requested instruction
did not have a“ substantial influence on the sentence.”**® More
importantly, however, the court stated: “[W]e will require mil-
itary judgesin all casestried after [10 July 2001] to instruct on
the impact of a punitive discharge on retirement benefits, if
there is an evidentiary predicate for the instruction and a party
requestsit.”** The court added that military judges need to lib-

129. 54 M J. 313, 315 (2001). Last year's annual review of instructional issues discussed this case. See Lieutenant Colonel William T. Barto & Lieutenant Colonel
Stephen R. Henley, Annual Review of Developments on Instructions—2000, ArRmY Law., July 2001, at 16.

130. 55M.J. 217 (2001).

131. Seesupra notes 71-78 and accompanying text (defense case in extenuation and mitigation).

132. Boyd, 55 M.J. at 217.
133. Id. at 218.

134. 1d. at 219. The military judge instructed the members:

A dismissal isapunitive discharge. Our society commonly recognizes the ineradicabl e stigma of a punitive discharge, and a punitive discharge
affects the accused's future with regard to legal rights, economic opportunities, and social acceptability and will deny the accused other advan-
tages which are enjoyed by one whose discharge indicates that he has served honorably. The issue before you is not whether the accused should
remain a member of the Air Force, but whether he should be punitively separated from the service.

A sentenceto adismissa of an officer is the general equivalent of a dishonorable discharge for an airman. A dismissal should be reserved for
those who, in the opinion of the court, should be separated under conditions of dishonor after conviction of serious offenses of acivil or military
nature warranting such severe punishment. A person dismissed from the armed forces is denied substantially all veteran's benefits. You are
not required to adjudge a discharge, but if you do, you may only adjudge a dismissal.

Id. at 219-20.
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erally grant requests for such instructions. A military judge
may deny arequest for such an instruction only when there is
no evidentiary predicate for the instruction, or when “the possi-
bility of retirement is so remote asto makeit irrelevant to deter-
mining an appropriate sentence.”“° |n this case, the court did
not decide whether fifteen and a half years of service was a
“sufficient evidentiary predicate” to require an instruction on
retirement benefits. It concluded that the evidentiary predicate
for such an instruction was “minimal” because the defense had
not offered any evidence of retirement benefits, nor did the
accused or counsel discuss the importance of retirement during
the pre-sentencing case. Finally, the CAAF addressed the issue
of temporary disability retirement, noting immediately that the
defense did not request an instruction on the impact of a puni-
tivedischarge on temporary disability retirement. Therewasno
factual predicate for an instruction on disability retirement
because, for undisclosed reasons, the defense chose not to
present any evidence concerning the accused’s dligibility for
disability retirement.1#

Although the CAAF affirmed the decision in Boyd, the case
has obvious impact on military judges. Judges must now be
prepared to provide an instruction on how a punitive discharge
affects retirement benefits if such an instruction is requested.
The decision to grant the requested instruction could get more
complicated than it might appear. Not only must military
judges determine whether a sufficient evidentiary predicate
exists, they may also have to determine what “remote” means

135. Id. at 220. The additional instruction was the following:

when deciding if the possibility of retirement is so remote asto
make it irrelevant. Further, as the court noted in Boyd, if the
defense gets an instruction on future retirement benefits, then
the prosecution may be entitled to an instruction on “the legal
and factual obstacles to retirement faced by a particular
accused.” 142

Another recent CAAF decision also touches upon the issue
of retirement benefits and sentencing instructions, although in
adifferent way. In United Sates v. Burt,** the accused was
court-martialed for failing to obey orders, marijuana use,
assault consummated by a battery, and adultery. At the time of
trial, he was an E-4 with over twenty-one years of active ser-
vice. Unfortunately, this was his second court-martial within
twelve months. At the first court-martial, he was convicted of
marijuana and cocaine use and was reduced from E-7 to E-4.24
Before instructing the members on sentencing, the military
judge offered to read the following instruction:

If a punitive discharge is adjudged, if
approved and ordered executed, the accused
will lose all retirement benefits. However,
regardless of the sentence of this court, even
if apunitive dischargeis adjudged, the Secre-
tary of the Air Force or his designee may
instead allow the accused to retire from the
Air Force.!®

You have a duty to determine an appropriate punishment for the accused in this case. That may include a decision on whether to sentence the
accused to be discharged punitively from the service. If you determine a punitive discharge is warranted in this case, then the only punitive
discharge this court may adjudgeisadismissal. You are advised, however, that adecision not to include adismissal in your sentence does not
mean the accused would necessarily be retained in the service. Such a decision would only reflect your judgment that he does not deserve a
punitive discharge and the stigma that goes with it. Your decision regarding a punitive discharge is but one part of the process of determining
an appropriate punishment, and it must not be viewed merely as a decision to retain or separate the accused from the service.

Id.

136. 1d.

137. 1d. (citing United States v. Perry, 48 M.J. 197 (1998)).
138. Id. at 221.

139. Id. The court stated:

Theinstruction should be appropriately tailored to the facts of the case with the assistance of counsel, and it should include language substan-
tially asfollows. “Inaddition, apunitive discharge terminates the accused’s military status and the benefits that flow from that status, including
the possibility of becoming a military retiree and receiving retired pay and benefits.”

Id. (quoting BencHBook, supra note 87, para. 2-6-10).
140. Id. at 221.

141. 1d. at 222.

142. 1d. at 221 n.1.

143. 56 M.J. 261 (2002).

144. 1d. at 262. The approved sentence in his second court-martial was a bad-conduct discharge, confinement for two years, and reduction to E-1. 1d.
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The defense objected to the instruction and asked that it not be
provided to the members. 14

On appeal, the accused argued that he received ineffective
assistance of counsel when his counsel requested that the mili-
tary judge not read the instruction.’* The CAAF applied the
standard in Srickland and held that defense counsel’s perfor-
mance was not deficient.2® It viewed the defense decision as a
“logical choice not to let the members off the proverbial
hook.”# If the members were provided the proposed instruc-
tion on retirement benefits, it was quite possible that they would
adjudge a punitive discharge knowing that the Secretary of the
Air Force could still override their decision and alow the
accused to retire. This would alow the members to avoid the
tough decision of whether to strip the accused of his retirement
benefits. 1

A final caseinvolving sentencing instructions, United Sates
v. Hopkins, was decided by the AFCCA this past year,®* and
recently affirmed by the CAAF.*52 Senior Master Sergeant
Hopkins had over twenty years of active service in the Air
Force at the time of hisconviction.®® During the defense’s pre-
sentencing case, the accused made an unsworn statement in
which he apologized and expressed sorrow for his actions.***
Before sentencing, the defense counsel asked the military judge
to instruct the members to consider the accused’s expression of
remorse as a matter in mitigation. The military judge declined
to provide such an instruction.**

145. Id. at 263.

146. 1d. at 262.

147. Id.

On appeal, the accused argued that this was error. The
AFCCA affirmed the case, holding that the military judge does
not have to list “each and every possible mitigating factor for
the court membersto consider.” 1% The court stated that it isthe
duty of counsel to argue aggravating, extenuating, and mitigat-
ing factors to the panel, and that the military judge is only
required to provide instructions as listed in RCM 1005(g).*”
The court stated that in non-capital cases the military judge
complies with his duty by providing the following instruction:

In determining the sentence, you should con-
sider al the facts and circumstances of the
offense(s) of which the accused has been
convicted and all matters concerning the
accused (whether presented before or after
findings). Thus, you should consider the
accused’s background, his/her character, his/
her service record, (his’her combat record,)
all mattersin extenuation and mitigation, and
any other evidence he/she presented. You
should also consider any matters in aggrava-
tion.1%®

The CAAF recently reviewed this issue and affirmed the
AFCCA'sdecision.®® The CAAF stated that the military judge
has “ considerable discretion in tailoring instructions to the evi-
dence and law,” and “how that discretion should be applied to
statements of an accused, such as expressions of remorse,

148. Id. at 264. Thefirst prong of the Srickland analysis is that the defendant must show that counsel’s performance was deficient. See Strickland v. Washington,

466 U.S. 668, 687 (1984); supra note 102.
149. Boyd, 55 M.J. at 265.

150. 1d.

151. 55 M.J. 546 (A.F. Ct. Crim. App. 2001).

152. United States v. Hopkins, 56 M.J. 393 (2002).

153. Hopkins, 55 M.J. at 547. The accused pled guilty to adultery, failing to pay debts, and making and uttering worthless checks. He was also convicted of assault
consummated by a battery, assault, bigamy, falsifying visa applications, additional failure to pay debts offenses, and additional bad check offenses. 1d.

154. Hopkins, 56 M.J. at 394.

155. 1d. The military judge did provide the standard instruction to “consider all matters in extenuation and mitigation as well as those in aggravation,” and he spe-
cifically instructed the membersto consider the accused’s unsworn statement, adding that an “ unsworn statement is an authorized means for an accused to bring infor-
mation to the attention of the court and must be given appropriate consideration.” 1d.

156. Hopkins, 55 M.J. at 550 (citing United States v. Pagel, 40 M.J. 771 (A.F.C.M.R. 1994); United Statesv. Wheeler, 38 CM.R. 72 (C.M.A. 1967)).
157. 1d. Rulefor Courts-Martial 1005(e), entitled Required instructions, lists five statements required for sentencing instructions (the maximum punishment, effect
of automatic forfeiture provision, procedures to follow for deliberation, members are solely responsible for selecting an appropriate sentence, and members should

consider all mattersin extenuation and aggravation). See MCM, supra note 1, R.C.M. 1005(e).

158. Hopkins, 55 M.J. at 550. The court also added that an accused’s plea of guilty isamatter in mitigation and the members should be specificaly instructed as such
in guilty pleacases. 1d.
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regret, or apology, depends on the facts and circumstances of
each particular case.”*® The statements of remorse were made
in an unsworn statement in this case and “when determining
how to tailor instructions to address an unsworn statement,” the
military judge has “broad discretion.” 6! The court determined
that under the facts and circumstances, it was within the mili-
tary judge's discretion to decide that a general reference to the
unsworn statement, rather than a more particularized instruc-
tion, adequately addressed the attention of the members to the
accused's remarks. 162

Hopkins emphasizes the broad discretion military judges
have when determining appropriate instructions. As long as
they include the required sentencing instructionsfound in RCM
1005(e), military judges have discretion in whether to give
additional specificinstructionsto the members. Military judges
must only ensure they tailor the instructions “to the facts and
circumstances of the individual case.” 63

159. Hopkins, 56 M.J. at 394.
160. Id. at 395.
161. Id.

162. 1d. The court added the following comment in a footnote:

Conclusion

Sentencing issues are a frequent occurrence in the world of
appellatereview. Asthe preceding cases demonstrate, thisyear
was certainly no exception. These cases are only a representa-
tion of the actual number of written opinionsin the area of sen-
tencing. The cases addressed cover areas of sentencing in
which either the decision was significant, or a series of cases
have developed a trend—for example, the court’s effort in
Nourse to reconcile past decisions addressing the use of
uncharged misconduct on sentencing, or the court’s effort in a
series of cases to clarify and emphasize existing law on retire-
ment benefits.1%4

This past year seemed devoted to tidying up military sen-
tencing law. Thisis not to say that there are no loose ends
remaining, or that additional |oose ends were not created,® but
most of the cases decided this past year lent more to clarifica-
tion rather than confusion. In any event, this undoubtedly will
be another exciting year in the world of sentencing. One ser-
vice court decision already on the CAAF docket for review
gives the court the opportunity to provide further clarification.
In United Sates v. Douglas,'®® the court can clarify the law sur-
rounding prior convictions, and mend the split among the ser-
vice courts. Hopefully the CAAF will continue to tie up loose
ends.

Although the requested instruction was not required under the circumstances of the present case, it is well within the discretion of a military
judge to provide amore particularized instruction on theissue of remorse. Depending on the facts of the case, such an instruction might advise
the members that they have heard an unsworn statement by the accused, and that, to the extent they considered the statement to contain an
expression of remorse, they could consider that expression of remorse as a matter in mitigation.

Id. at 395 n.2.

163. MCM, supra note 1, R.C.M. 1005(a) discussion.

164. See United States v. Washington, 55 M.J. 441 (2001); United States v. Boyd, 55 M.J. 217 (2001); United States v. Luster, 55 M.J. 67 (2001).

165. One case not addressed in this article that may be an example of “creating aloose end,” is United Sates v. McDonald, 55 M.J. 173 (2001) (holding that the Sixth
Amendment’s Confrontation Clause does not apply to the presentencing portion of a non-capital court-martial, but the Fifth Amendment’s Due Process Clause does
apply). In McDonald, the CAAF held it was not an abuse of discretion for the military judge to allow the victim’s father to testify from another location viathe tele-
phone. While affirming the case, the court cautioned, “We do not suggest that tel ephone testimony is appropriatein al cases.” Id. at 178.

166. No. 01-0777/AF, 2001 CAAF LEXIS 1469 (Dec. 12., 2001).
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CLE News

1. Resident Course Quotas

Attendance at resident continuing legal education (CLE)
courses at The Judge Advocate General’s School, United States
Army (TJAGSA), isrestricted to students who have confirmed
reservations. Reservationsfor TJAGSA CLE courses are man-
aged by the Army Training Requirements and Resources Sys-
tem (ATRRS), the Army-wide automated training system. If
you do not have aconfirmed reservation in ATRRS, you do not
have areservation for a TJAGSA CLE course.

Active duty service members and civilian employees must
obtain reservations through their directorates of training or
through equivalent agencies. Reservists must obtain reserva-
tions through their unit training offices or, if they are nonunit
reservists, through the United States Army Personnel Center
(ARPERCEN), ATTN: ARPC-OPB, 1 Reserve Way, St. Louis,
MO 63132-5200. Army National Guard personnel must
request reservations through their unit training offices.

When requesting areservation, you should know the follow-
ing:

TJAGSA School Code—181

Course Name—133d Contract Attorneys Course 5F-F10
Course Number—2133d Contract Attorney’s Course 5F-F10
Class Number—133d Contract Attorney’s Course 5F-F10

To verify aconfirmed reservation, ask your training officeto
provide a screen print of the ATRRS R1 screen, showing by-
name reservations.

The Judge Advocate General’'s School is an approved spon-
sor of CLE coursesin all states that require mandatory continu-
ing legal education. These states include: AL, AR, AZ, CA,
CO, CT,DE, FL, GA, ID, IN, IA, KS, LA, MN, MS, MO, MT,
NV, NC, ND, NH, OH, OK, OR, PA, RH, SC, TN, TX, UT, VT,
VA, WA, WV, WI, and WY.

2. TJAGSA CLE Course Schedule

2002
May 2002
6-10 May 3rd Closed Mask Training
(512-27DC3).
13-17 May 5th Intelligence Law Workshop
(5F-F41).
13-17 May 50th Legal Assistance Course

(5F-F23).
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29-31 May

June 2002

3-5June

3-7 June

3-14 June

3 June-

28 June

4-28 June

10-12 June

10-14 June

17-21 June

17-21 June

24-26 June

24-28 June

28 June-

6 September

July 2002

8-12 July

8-26 July

15-19 July

15 July-

Professional Recruiting Training
Seminar.

5th Procurement Fraud Course
(5F-F101).

171st Senior Officers Lega
Orientation Course (5F-F1).

5th Voice Recognition Training
(512-27DC4).

9th JA Warrant Officer Basic
Course (7A-550A0).

158th Officer Basic Course (Phase
I, Fort Lee) (5-27-C20).

5th Team Leadership Seminar
(5F-F52S).

32d Staff Judge Advocate Course
(5F-F52).

13th Senior Paralegal NCO
Management Course
(512-27D/40/50).

6th Chief Paralegal NCO Course
512-27D-CLNCO).

Career Services Directors
Conference.

13th Legal Administrators Course
(7A-550A1).

158th Officer Basic Course (Phase
I, TIAGSA) (5-27-C20).

33d Methods of Instruction
Course (5F-F70).

3d JA Warrant Officer Advanced
Course (7A-550A0).

78th Law of War Workshop
(5F-F42).

MCSE Boot Camp.
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2 August

15 July- 8th Court Reporter Course
13 September (512-27DC5).
29 July- 149th Contract Attorneys Course
9 August (5F-F10).
August 2002
5-9 August 20th Federal Litigation Course
(5F-F29).
12 August- 51st Graduate Course (5-27-C22).
22 May 03
12-23 August 38th Operational Law Seminar
(5F-F47).
26-30 August 8th Military Justice Managers
Course (5F-F31).
September 2002
9-13 September 2002 USAREUR Administrative
Law CLE (5F-F24E).
16-20 September 51t L egal Assistance Course
(5F-F23).
16-27 September 18th Criminal Law Advocacy
Course (5F-F34).
23-27 September 3rd Court Reporting Symposium
(512-27DCS6).
23-27 September 2003 USAREUR Lega

Assistance CLE (5F-F23E).

3. Civilian-Sponsored CL E Cour ses

15 March The Art of Advocacy
ICLE Atlanta, Georgia

22 March Advocacy & Evidence
ICLE Atlanta, Georgia

For further information on civilian coursesin your area, please
contact one of the institutions listed below:

4. Mandatory Continuing Legal Education Jurisdiction
and Reporting Dates

Jurisdiction Reporting Month
Alabama** 31 December annually

Arizona
Arkansas
Cdlifornia*

Colorado

Delaware
Florida**
Georgia

Idaho

Indiana
lowa

Kansas
Kentucky

L ouisiana**
Maine**
Minnesota
Mississippi**
Missouri
Montana
Nevada

New Hampshire**
New Mexico

New Y ork*

North Carolina**
North Dakota
Ohio*
Oklahoma**

Oregon
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15 September annually
30 June annually
1 February annually

Anytime within three-year
period

31 July biennialy
Assigned month
triennially

31 January annually

31 December, Admission
date triennially

31 December annually
1 March annually

30 days after program
30 June annually

31 January annually
31 July annually

30 August

1 August annually

31 July annually

1 March annually

1 March annually

1 August annually
prior to 30 April annually
Every two years within
thirty days after the
attorney’ s birthday

28 February annually
31 July annually

31 January biennialy
15 February annually

Anniversary of date of
birth—new admittees and



Pennsylvania**

Rhode Island
South Carolina**
Tennessee*

Texas

Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin*

Wyoming

* Military Exempt

reinstated members report
after an initial one-year
period; thereafter
triennially

Group 1: 30 April

Group 2: 31 August
Group 3: 31 December
30 June annually

15 January annually

1 March annually
Minimum credits must be
completed by last day of
birth month each year

31 January

2 July annually

30 June annually

31 January triennially

30 July biennially

1 February biennially
30 January annually

** Military Must Declare Exemption

For addresses and detailed information, see the September/
October 2001 issue of The Army Lawyer.

5. Phase| (Correspondence Phase), RC-JAOAC Deadline

The suspense for submission of all RC-JAOAC Phase |
(Correspondence Phase) materials is NLT 2400, 1 November
2002, for those judge advocates who desire to attend Phase |1
(Resident Phase) at The Judge Advocate General’s School
(TJAGSA) in the year 2003 (“2003 JAOAC"). This require-
ment includes submission of all JA 151, Fundamentals of Mil-
itary Writing, exercises.

This requirement is particularly critical for some
officers. The 2003 JAOAC will be heldin January 2003, andis
aprerequisite for most JA captains to be promoted to major.

Any judge advocate who isrequired to retake any subcourse
examinations or “re-do” any writing exercises must submit the
examination or writing exercise to the Non-Resident Instruc-
tion Branch, TJAGSA, for grading by the same deadline (1
November 2002). If the student receives notice of the need to
re-do any examination or exercise after 1 October 2002, the
notice will contain a suspense date for completion of the work.

Judge advocates who fail to complete Phase | correspon-
dence courses and writing exercises by these suspenseswill not
be cleared to attend the 2003 JAOAC. Put simply, if you have
not received written notification of completion of Phase | of
JAOAC, you are not eligible to attend the resident phase.

If you have any further questions, contact Lieutenant Colo-
nel Dan Culver, telephone (800) 552-3978, ext. 357, or e-mail
Daniel.Culver@hqgda.army.mil.
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Current Materials of Interest

1. TIAGSA Materials Available through the Defense
Technical Information Center (DTIC)

For a complete listing of TIAGSA Materials Available
Throughthe DTIC, seethe March 2002 issue of The Army Law-
yer.

2. Regulationsand Pamphlets

For detailed information, see the March 2002 issue of The
Army Lawyer.

3. The Legal Automation Army-Wide Systems XX|—
JAGCNet

a. TheLega Automation Army-Wide Systems XXI (LAAWS
XXI) operates a knowledge management and information ser-
vice called JAGCNet primarily dedicated to servicing the Army
legal community, but also provides for Department of Defense
(DOD) accessin some case. Whether you have Army access or
DOD-wide access, all userswill be ableto download the TIAG-
SA publications that are available through the JAGCNEet.

b. Accessto the JAGCNet:

(1) Accessto JAGCNEet isrestricted to registered users, who
have been approved by the LAAWS X X| Officeand senior OT-
JAG staff.

(&) ActiveU.S. Army JAG Corps personnel;

(b) Reserve and National Guard U.S. Army JAG Corps
personnel;

(c) Civilian employees (U.S. Army) JAG Corps person-
nel;

(d) FLEP students;

(e) Affiliated (that is, U.S. Navy, U.S. Marine Corps,
U.S. Air Force, U.S. Coast Guard) DOD personnel assigned to
a branch of the JAG Corps; and, other personnel within the
DOD legal community.

(2) Requestsfor exceptionsto the access policy should be e-
mailed:

LAAWSXXI@jagc-smtp.army.mil
¢. How to logon to JAGCNEet:
(1) Using a web browser (Internet Explorer 4.0 or higher

recommended) go to the following site: http://jagcnet.ar-
my.mil.

(a) Follow thelink that reads “Enter JAGCNet.”

(b) If you aready have a JAGCNet account, and know
your user hame and password, select “Enter” from the next
menu, then enter your “User Name” and “password” in the ap-
propriate fields.

(c) If you have a JAGCNet account, but do not know
your user name and/or Internet password, contact your legal
administrator or e-mail the LAAWS XX| HelpDesk at LAAW-
SXXI@jagc-smtp.army.mil.

(d) If you do not have a JAGCNet account, select “ Reg-
ister” from the JAGCNEet Intranet menu.

(e) Follow thelink “Request aNew Account” at the bot-
tom of the page, and fill out the registration form
completely. Allow seventy-two hours for your request to pro-
cess.! Once your request is processed, you will receive an e
mail telling you that your request has been approved or denied.

(f) Once granted access to JAGCNEet, follow step (b),
above.

4. TJAGSA Publications Available Through the LAAWS
XXI JAGCNet

For detailed information, see the March 2002 issue of The
Army Lawyer.

5. TJAGSA Legal Technology Management Office
(LTMO)

The Judge Advocate General’s School, United States Army
(TJAGSA), continues to improve capabilities for faculty and
staff. We have installed new computers throughout the
School. We are in the process of migrating to Microsoft Win-
dows 2000 Professional and Microsoft Office 2000 Profes-
sional throughout the Schoal.

The TIAGSA faculty and staff are available through the
MILNET and the Internet. Addresses for TJAGSA personnel
are available by e-mail at jagsch@hqda.army.mil or by calling
the LTMO at (434) 972-6314. Phone numbers and e-mail
addresses for TJAGSA personnel are available on the School’s
Web page at http://www.jagcnet.army.mil/tjagsa. Click on
directory for the listings.

For students that wish to access their office e-mail while
attending TJIAGSA classes, please ensure that your office e-
mail is web browser accessible prior to departing your
office. Please bring the address with you when attending
classes at TJAGSA. If your office does not have web accessi-
ble e-mail, you may establish an account at the Army Portal,

62 MAY 2002 THE ARMY LAWYER « DA PAM 27-50-352



http://ako.us.army.mil, and then forward your office e-mail to
this new account during your stay at the School. The School
classrooms and the Computer Learning Center do not support
modem usage.

Personnel desiring to call TJAGSA can dia via DSN 934-
7115 or, provided the telephone call isfor official businessonly,
use our toll free number, (800) 552-3978; the receptionist will
connect you with the appropriate department or directorate.
For additional information, please contact our Legal Technol-
ogy Management Office at (434) 972-6264. CW3 Tommy
Worthey.

6. TheArmy Law Library Service

Per Army Regulation 27-1, paragraph 12-11, the Army Law
Library Service (ALLS) Administrator, Ms. Nelda Lull, must
be notified prior to any redistribution of ALLS-purchased law
library materials. Posting such a notification in the ALLS

FORUM of JAGCNEet satisfies this regulatory requirement as
well as alerting other librarians that excess materials are avail-
able.

Ms. Lull can be contacted at The Judge Advocate General’s
Schooal, United States Army, ATTN: JAGS-CDD-ALLS, 600
Massie Road, Charlottesville, Virginia 22903-1781. Telephone
DSN: 934-7115, extension 394, commercia: (434) 972-6394,
facsimile: (434) 972-6386, or e-mail: lullnc@hqda.army.mil.

7. Kansas Army National Guard Annual JAG Officer’'s
Conference

The Kansas Army National Guard is hosting their Annual
JAG Officer’s Conference at Washburn Law School, Topeka,
Kansas, on 20-21 October 2002. The point of contact isMajor
Jeffry L. Washburn, P.O. Box 19122, Pauline, Kansas 66619-
0122, telephone (785) 862-0348.
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Criminal Law Subject Index

ABSENCE, see AWOL

ACQUITTAL

Equitable Acquittals. Prediction and Preparation Prevent Post-
Panel Predicaments, Major Michael R. Smythers, Apr. 1986 at
3.

Motion for a Partial Finding of Not Guilty, Captain Kenneth J.
Hanko, Aug. 1978, at 1.

ADMINISTRATIVE BOARDS, see also SEPARATIONS

Administrative Separation from the Military: A Due Process
Analysis, Mgjor David S. Franke, Oct. 1990, at 11.

Advocacy at Administrative Boards: A Primer, Captain Will-
iam D. Turkula, July 1987, at 45.

Client as Advocatein Nonjudicial and Administrative Proceed-
ings, The, Captain Ronald W. Scott, Sept. 1987, at 49.

Officer Eliminations. A Defense Perspective, Captain Ronald
K. Heuer, Aug. 1987, at 38.

Urinalysis Administrative Separation Boards in Reserve Com-
ponents, Mgor R. Peter Masterton & Captain James R. Sturdi-
vant, Apr. 1995, at 3.

Use of Compelled Testimony in Military Administrative Pro-
ceedings, Captain Thomas R. Folk, Aug. 1983, at 1.

ADMINISTRATIVE REDUCTIONS

Reductions for Inefficiency: An Overlooked Tool, Major Gre-
gory O. Varo, Jan. 1979, at 14.

ADMINISTRATIVE REMEDIES

Judicial Review of Military Administrative Decisions After
Darby v. Cisneros, Major William T. Barto, Sept. 1994, at 3.

ADMISSIBILITY, seealso EVIDENCE

Admissibility Problem of DA Form 2475-2, Captain Stephen
R. Burns, June 1975, at 28.

Admissibility of Videotaped Testimony at Courts-Martial, The,
Captain Paula C. Juba, May 1991, at 21.

Charting Scylla and Charybdis: A Guide for Military Judges
and Trial Counsel on Admitting Evidence of Other Crimes to
Prove Intent, Captain Karen V. Johnson, June 1990, at 31.

Defending Against the “Paper Case,” by Captain Preston
Mitchell, Oct. 1988, at 31.

Defense Counsel Strategies for Dealing With a Client's Prior
Conviction at Trial, Captain George B. Thompson, Jr., Aug.
1986, at 66.

Health Care Professionals and Rights Warning Requirements,
Captain Joseph L. Falvey, Jr., Oct. 1991, at 21.

Inevitable Discovery: An Overview, Mgor John E. Fennelly,
Jan. 1988, at 11.

Limitationson the Use of Pretrial Statements, Captain David A.
Shaw, Feb. 1975, at 20.

Military Rule of Evidence 801(d)(1)(B): In Search of aLittle
Consistency, Lieutenant Colonel Thomas C. Lane, June 1987,
at 33.

Novel Scientific Evidence's Admissibility at Courts-Martial,
First Lieutenant Dwight H. Sullivan, Oct. 1986, at 24.

Residual Hearsay Exception: An Overview for Defense Coun-
sel, The, Captain Deborah A. Hooper, July 1990, at 29.

Scientific Evidence: Challenging Admissibility, Captain
Alfred H. Novotne, Oct. 1988, at 23.

Stipulations of Facts—The Potential for Error, Captain Gary F.
Thorne, Apr. 1974, at 16.

To Advocate and Educate: The Twin Peaks of Litigating
Administrative Separation Boards, Lieutenant Colonel Love-
joy, Mar. 1999, at 35.

Uncharged Misconduct: Towards a New Standard of Proof?,
Lieutenant Colonel James B. Thwing, Jan. 1987, at 19.

United States v. Gipson: Out of the Frye Pan, Into the Fire,
Major Craig P. Wittman, Oct. 1987, at 11.

United Statesv. Holt: The Use of Providence Inquiry Informa-
tion During Sentencing, Captain Jody M. Prescott, Apr. 1988,
at 34.

United Statesv. Tipton: A Mare'sNest of Marital Communica-
tion Privilege, Colonel Norman G. Cooper, May 1987, at 44.

ADMISSIONS, see also CONFESSIONS
Confessionsand Corroboration: Don't Let the* Corpus Delicti”

Climb Out of the Coffin, Captain Robert D. Higginbotham,
Nov. 1979, at 6.
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Interlocking Confessions in Courts-Martial, Captain James H.
Weise, Aug. 1982, at 11.

Problem of Custodial Questioning After Dunaway v. New
York, The, Captain Timothy J. Grendell, Sept. 1980, at 8.

Will the Suspect Please Speak Into the Microphone?, Captain
Robin L. Troxell & Captain Todd M. Bailey, May 1987, at 46.

AIDS

Anatomy of an AIDS Case: Deadly Disease as an Aspect of
Deadly Crime, Captain Melissa Wells-Petry, Jan. 1988, at 17.

A “Society Apart?’ The Military's Response to the Threat of
AIDS, Elizabeth Beard McLaughlin, Oct. 1993, at 3.

Legality of the “Safe-Sex” Order to Soldiers Having AIDS,
Major Eugene R. Milhizer, Dec. 1988, at 4.

ALCOHOL, seealso DRUGS

ADAPCP Confidentiality Protections on Sentencing, Captain
Gregory B. Upton, Feb. 1989, at 44.

Drunk Driving: The Army's Mandatory Administrative Sanc-
tions, Mgjor Phillip L. Kennerly, Jan. 1985, at 19.

“1 Did What?" The Defense of Involuntary Intoxication, Cap-
tain Stephen J. Kaczynski, Apr. 1983, at 1.

Liability for Providing Alcohol in a Social Setting and for Fail-
ing to Detain Intoxicated Drivers, Captain Michael B. Smith,
Mar. 1991, at 57.

Pilot Drug Asset Forfeiture Program, Major Michael J. Wall,
Mar. 1989, at 24.

Practical Problems of Sobriety Checkpoints, Captain Mark E.
Piepmeier, Mar. 1992, at 15.

Scope of the Alcohol and Drug Abuse Prevention and Control
Program's Exemption Policy, The, Mgjor Joel R. Alvarey, Aug.
1980, at 12.

APPEALS, seealso CLEMENCY

Army Government Appeals: Round Two, Captain Annamary
Sullivan, Dec. 1985, at 30.

Discharge Clemency After Appellate Review, Major Jack F.
Lane, Jr., Dec. 1978, at 5.

Distant Replay: Retrial of Charges After Appellate Dismissal,
Captain James M. Hohensee, Dec. 1987, at 22.

Government Appeals: A Trial Counsdl's Guide, Captain John
J. Hogan, June 1989, at 28.

Government Appeals: Winning the First Cases, Mgjor John P.
Galligan, Mar. 1985, at 38.

The Government Appeal “We Disagree, Your Honor!”, Major
Harder, Nov. 2001, at 26.

Insanity on Appeal, Captain Annamary Sullivan, Sept. 1987, at
40.

Role of the Prosecutor in Government Appeals, The, Captain
Howard G. Cooley & Bettye P. Scott, Aug. 1986, at 38.

Thoughts From a GAD, Captain Vito A. Clementi, July 1987,
at 44.

APPREHENSION

Be It Ever So Humble, There's No Place Like Home, Mgjor
Stephen A. J. Eisenberg, Feb. 1980, at 28.

CID ROI: Your Client and the Title Block, Captain Paul M.
Peterson, Oct. 1987, at 49.

Dunaway v. New York: Is ThereaMilitary Application?, Cap-
tain Elizabeth W. Wallace, Oct. 1988, at 16.

Everything You Always Wanted to Know About Terry
Stops—But Thought It Was a Violation of the Fourth Amend-
ment to Stop Someone and Ask, Major Wayne E. Anderson,
Feb. 1988, at 25.

Investigative Detentions for Purposes of Fingerprinting, Lieu-
tenant Colonel David A. Schlueter, Oct. 1988, at 10.

Piercing the “Twilight Zone” Between Detention and Appre-
hension, Major JamesB. Thwing & Captain Roger D. Washing-
ton, Oct. 1986, at 43.

Present But Unarticulated Probable Cause to Apprehend, Cap-
tain Kenneth H. Clevenger, Nov. 1981, at 7.

Problem of Custodial Questioning After Dunaway v. New
York, The, Captain Timothy J. Grendell, Sept. 1980, at 8.

Stop, Look and Arrest 'Em, Captain Timothy J. Grendell, Sept.
1979, at 15.

ARGUMENTS

General Deterrence Arguments, Major Owen Basham, Apr.
1979, at 5.

“Hard Blows’ Versus“Foul Ones’: Restrictionson Trial Coun-
sel's Closing Argument, Captain Randy V. Cargill, Jan. 1991, at
20.

Improper Trial Counsel Argument, Captain Leslie W. Adams,
May 1976, at 6.
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Preparation of Effective Rebuttal Arguments, Major Ein-
wechter, Aug. 1998, at 47.

Sentence Arguments. A View From the Bench, Major Jody
Russelburg, Mar. 1986, at 50.

Sentencing Argument: A Search for the Fountain of Truth,
The, Mgjor James B. Thwing, July 1986, at 35.

ARMED FORCES

Conscientious Objection in the Military an End to Noyd, Cap-
tain Stephen L. Buescher, June 1972, at 1.

Fundamental Principles of the Supreme Court's Jurisprudence
in Military Cases, The Honorable Sam
Nunn, Jan. 1995, at 27.

Have Gavel: Will Travel . . . Air Force Style, Colonel Carl R.
Abrams, Aug. 1973, at 15.

International Criminal Jurisdiction |ssues for the United States
Military, Captain Mark E. Eichelman, Aug. 2000, at 23.

Military Extraterritorial Jurisdiction Act: The Continuing
Problem of Criminal Jurisdiction over Civilians Accompanying
the Armed Forces Abroad—Problem Solved?, The, Glenn R.
Schmitt, Dec. 2000, at 1.

ARMY FAMILY ADVOCACY PROGRAM

CrimeintheHome, Lieutenant Colonel Alfred F. Arquilla, Apr.
1988, at 3.

ARMY REGULATION 635-200

Chapter 10 Discharges: Preventive Maintenance, Captain Nor-
man Goldberg, Dec. 1971, at 19.

ARTICLE 2,U.C. M. J., seealso JURISDICTION
Personal Jurisdiction Under Article 2, UCMJ Whither Russo,
Catlow, and Brown?, Captain David A. Schlueter, Dec. 1979, at
3.

ARTICLE 15, U. C. M. J..,, seealso NONJUDICIAL
PUNISHMENT

Client as Advocatein Nonjudicial and Administrative Proceed-
ings, The, Captain Ronald W. Scott, Sept. 1987, at 49.

ARTICLE 31,U.C. M. J., seealso FIFTH AMENDMENT
Article 31 and the Involuntary Seizure of Body Fluids, An

Inquiry Into the Vitality of United States v. Ruiz, Lieutenant
Colonel Herbert Green, May 1981, at 1.

Article 31(b) and the Defense Counsel Interview, Major John
B. McDaniel, May 1990, at 9.

Article 31(b) Warnings Revisited: The COMA Does a Double
Take, Mgjor Jeffrey L. Caddell, Sept. 1993, at 14.

Article 31, UCMJ and Compelled Handwriting and Voice
Exemplars, Major John R. Howell, Nov. 1982, at 1.

First Lee, Now Williams: Has The Shield of the Privilege
Against Self-Incrimination Become a Sword?, Captain Anne E.
Ehrsam, May 1989, at 30.

Health Care Professionals and Rights Warning Requirements,
Captain Joseph L. Falvey, Jr., Oct. 1991, at 21.

Miranda Paradox, and Recent Developments in the Law of
Self-Incrimination, The, Magjor Timothy C. MacDonnell, May
2001, at 37.

Tales from the CAAF: The Continuing Burial of Article 31(b)
and the Brooding Omnipresence of the Voluntariness Doctrine,
Magjor Ralph H. Kohlmann, May 1997, at 3.

United States v. Quillen: The Status of AAFES Store Detec-
tives, Captain Jody Prescott, June 1989, at 33.

ARTICLE 32,U.C. M. J.

Applying MRE 412: Should it be Used at Article 32 Hearings?,
Deborah L. Wood, July 1982, at 13.

Article32(c): A Forgotten Provision Can Assist the Prosecutor,
Captain Gary L. Hausken, Apr. 1988, at 39.

Sixth Amendment | ssues at the Article 32 Investigation, Major
Sarah Merck, Aug. 1990, at 17.

Useof Article 32 Testimony at Trial—A New Peril for Defense
Counsel, Captain Mark Cremin, Jan. 1991, at 35.

ARTICLE 37,U. C. M. J. seealso UNLAWFUL
COMMAND INFLUENCE

Appearance of Evil, An, Mg or James B. Thwing, Dec. 1985, at
13.

ARTICLE 62,U.C. M. J.,, seealso APPEALS

Army Government Appeals: Round Two, Captain Annamary
Sullivan, Dec. 1985, at 30.

ARTICLE 66,U.C. M. J., seealso APPEALS

Standards of Appellate Review and Article 66(c): A De Novo
Review?, Maor Martin D. Carpenter, Oct. 1990, at 36.
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ARTICLE 85,U.C. M. J., seealso AWOL

Article 85 and Appellate Review—A Precursor to the Chang-
ing Attitude Toward Desertion, Captain Ronald L. Gallant,
Nov. 1974, at 7.

ARTICLE 92, U.C. M. J.

Punitive vs. Nonpunitive Regulations: The Emasculation of
Article 92, Captain Edward D. Holmes, Aug. 1975, at 6.

ARTICLE98,U.C. M. J,,

Article 98 and Speedy Trials—A Nexus Revived?, Captain
Gary F. Thorne, July 1976, at 8.

ARTICLE 107, UCMJ

Article 107, Uniform Code of Military Justice: Not a License
to Lie, Lieutenant Brent G. Filbert, Mar. 1994, at 3.

ARTICLE 121, U.C. M. J.

Larceny: An Old Crime With a New Twist, Major Maria C.
Fernandez, Sept. 1990, at 26.

ARTICLE 128, U.C. M. J.

Battery Without Assault, Mgjor Eugene R. Milhizer, Oct. 1991,
a 4.

ARTICLE 134, U.C. M. J.

Indecent Acts as a Lesser-Included Offense of Rape, Major
Eugene R. Milhizer, May 1992, at 3.

Lex Non Scripta, Captain Stephen B. Pence, Nov. 1986, at 32.

Persona Est Homo Cum Statu Quodam Consideratus, Lieuten-
ant Colonel Norman G. Cooper, Apr. 1981, at 17.

ARTICLE 138, U.C. M. J.

Army Regulation 27-14, Revised, Samuel T. Brick, Jr., Apr.
1979, at 1.

Article 138 Revisited, Robert Gerwig, Dec. 1975, at 15.

Changes in Processing Article 138 Complaints, Major Joseph
C. Malinoski, Jr., Feb. 1974, at 9.

ARTICLE 139, U. C. M. J.., see also WITNESSES;
VICTIMS

Article 139 and the Victim and Witness Protection Act of 1982,
Robert A. Frezza, Jan. 1988, at 40.

Article 139: A Remedy for Victims of Soldier Misconduct,
Captain Gregory A. McClelland, Aug. 1985, at 18.

ASSAULT

Battery Without Assault, Mgjor Eugene R. Milhizer, Oct. 1991,
at 4.

ASSIMILATIVE CRIMESACT

Assimilative Crimes Act Revisited: What's Hot, What's Not,
The, Captain John B. Garver, |11, Dec. 1987, at 12.

Defense Strategies and Perspectives Concerning the Assimila
tive Crimes Act, Captain Kevin Thomas L onergan, Aug. 1986,
at 57.

AUTOMATISM

United Statesv. Berri: The Automatism Defense RearsItsUgly
Little Head, Major Michael J. Davidson & Captain Steve
Walters, Oct. 1993, at 17.

AWOL

Absence Without Leave—The Nature of the Offense, Captain
Fredric |. Lederer, Mar. 1974, at 4.

Absentee Alphabet Soup: AWOL, DFR, and PCF, Major Paul
Capofari, Feb. 1989, at 57.

Article 85 and Appellate Review—A Precursor to the Chang-
ing Attitude Toward Desertion, Captain Ronald L. Gallant,
Nov. 1974, at 7.

Official Records in AWOL Cases—Does the Exception
Destroy the Rule?, Captain Richard M. O'Meara, Nov. 1976, at
1

Question of “Intent”—Intent and Motive Distinguished, A,
Major Edith M. Rob, Aug. 1994, at 27.

Unauthorized Absences, Major Wayne Anderson, June 1989, at
3.

-B-
BAIL

Fort Hood Personal Recognizance Bond Program, The, Captain
Patricia R. Stout & Captain Steven A. Rosso, Apr. 1986, at 28.

BATTERY

Battery Without Assault, Major Eugene R. Milhizer, Oct. 1991,
a 4.
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BITE MARKS, seealso EVIDENCE

Bite Mark Evidence: Making an Impression in Court, Captain
D. Ben Tesdahl, July 1989, at 13.

BLOOD, seealso EVIDENCE

Trial Attorney's Primer on Blood Spatter Analysis, A, Major
Samud J. Rob, Aug. 1988, at 36.

BRIBERY

Bribery and Graft, Lieutenant Colonel Charles H. Giuntini,
Aug. 1986, at 65.
-C-

CERTIFICATE OF INNOCENCE, see also APPEALS

Unjust Conviction: There is a Way Out, Captain Bryant G
Snee, Feb. 1988, at 45.

CHALLENGES, see also COURT MEMBERS

Batson v. Kentucky: Analysis and Military Application, Cap-
tain Martin D. Carpenter, May 1989, at 21.

Batson: Beginning of the End of the Peremptory Challenge?,
Captain Denise J. Arn, May 1990, at 33.

“Best Qualified” or Not? Challenging the Selection of Court-
Martial Members, Captain Robert P. Morgan, May 1987, at 34.

Challenging a Member for Implied Bias, Major William L.
Wallis, Oct. 1986, at 68.

Continued Viability of Peremptory Challenges in Courts-Mar-
tial, The, Lieutenant Colonel James A. Young, I11, Jan. 1992, at
20.

Discovering and Removing the Biased Court Member, Captain
Bernard P. Ingold, Jan. 1986, at 32.

Questioning and Challenging the “Brutally” Honest Court
Member: Voir Direin Light of Smart and Heriot, Mgjor Tho-
mas W. McShane, Jan. 1986, at 17.

Recusal: The Need for the Exercise of Sound Discretion, Cap-
tain John M. Nolan, May 1975, at 21.

Should Peremptory Challenges Be Retained in the Military Jus-
tice System in Light of Batson v. Kentucky and Its Progeny?,
Norman G. Cooper & Major Eugene R. Milhizer, Oct. 1992, at
10.

Voir Dire and Challenges: Law and Practice, Captain Kevin T.
Lonergan, Oct. 1987, at 38.

CHECKS

Bad Check Cases: A Primer for Trial and Defense Counsel,
Magjor Henry R. Richmond, Jan. 1990, at 3.

CHILD ABUSE, seealso CHILDREN

Child Abuse and Hearsay: Doing Away With the Unavailabil-
ity Rule, Jack W. Rickert, Nov. 1987, at 41.

Child Sexual Abuse Case: Part I, The, Lieutenant Colonel
Douglas G. Andrews, Nov. 1987, at 45.

Child Sexual Abuse Case: Part I, The, Lieutenant Colonel
Douglas G. Andrews, Dec. 1987, at 33.

CrimeintheHome, Lieutenant Colonel Alfred F. Arquilla, Apr.
1988, at 3.

Death—An Excessive Penalty for Rape of a Child?, Lieutenant
Colonel Robert T. Jackson, Jr., Sept. 1986, at 37.

Eye of the Maelstrom: Pretrial Preparation of Child Abuse
Cases, Part |, Mgjor James B. Thwing, May 1985, at 25.

Eye of the Maelstrom: Pretrial Preparation of Child Abuse
Cases, Part 11, Major James B. Thwing, June 1985, at 46.

Fetal Crime and Its Cognizability as a Criminal Offense Under
Military Law, Major Michael J. Davidson, July 1998, at 23.

Health Care Professionals and Rights Warning Requirements,
Captain Joseph L. Falvey, Jr., Oct. 1991, at 21.

Preparing to Defend a Soldier Accused of Child Sexual Abuse
Offenses, Captain Patrick J. Bailey, Feb. 1986, at 43.

Proposed Changes to Rules for Courts-Martial 804, 914a and
Military Rule of Evidence 611(D)(2): A Partial Step Towards
Compliance with the Child Victims' and Child Witnesses’
Rights Statute, Lieutenant David A. Berger, June 1999, at 19.

Protecting the Child Witness: Avoiding Physical Confrontation
With the Accused, Captain David F. Abernathy, Nov. 1985, at
23.

State Jurisdiction in Child Abuse Cases, Captain Richard S.
Estey, Feb. 1979, at 11.

United States v. Hines: An Examination of Waiver Under the
Confrontation Clause, Captain Roger D. Washington, Mar.
1987, at 22.

United States v. Vega: A Critique, Lieutenant Colonel Patrick
P. Brown, Aug. 1989, at 30.

Use of a Clinical Psychologist During Sentencing in Child
Abuse Cases, Magjor Louis C. Cashiola, Apr. 1988, at 43.
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When the Bough Breaks: Parental Discipline Defensein Child
Abuse Cases, Major James Hohensee, Sept. 1989, at 24.

Working With Child Abuse Victims, Captain Vito A. Clementi,
May 1988, at 36.

CHILDREN, seealso CHILD ABUSE; JUVENILE

Children Can Be Witnesses, Too: A Discussion of the Prepara-
tion and Utilization of Child-Witnessesin Courts-Martial, Cap-
tain Jeff C. Woods, Mar. 1983, at 2.

Protecting the Child Witness: Avoiding Physical Confrontation
With the Accused, Captain David F. Abernathy, Nov. 1985, at
23.

CHILD VICTIMS AND CHILD WITNESSES RIGHTS

Proposed Changes to Rules for Courts-Martial 804, 914a and
Military Rule of Evidence 611(D)(2): A Partial Step Towards
Compliance with the Child Victims' and Child Witnesses’
Rights Statute, Lieutenant David A. Berger, June 1999, at 19.

CRIMINAL INVESTIGATION COMMAND

CID and the Judge Advocate in the Field—A Primer, Major
Stephen Nypaver, [11, Sept. 1990, at 4.

CID ROI: Your Client and the Title Block, Captain Paul M.
Peterson, Oct. 1987, at 49.

CID Titling Process—Founded or Unfounded?, The, Major
Patricia A. Ham, Aug. 1998, at 1.

CIVILIANS

Status Under International Law of Civilian Persons Serving
with or Accompanying Armed Forcesin the Field, The, LCDR
Stephen R. Sarnoski, July 1994, at 29.

Military Extraterritorial Jurisdiction Act: The Continuing
Problem of Criminal Jurisdiction over Civilians Accompanying
the Armed Forces Abroad—Problem Solved?, The, Glenn R.
Schmitt, Dec. 2000, at 1.

CLAIMS

Crime Victims Compensation: Fair Play for the Good Guy,
Captain Robert J. Dull & MyraWerrin, Nov. 1973, at 6.

CLASSIFIED INFORMATION

Graymail and Grayhairs. The Classified and Official Informa-
tion Privileges Under the Military Rules of Evidence, Major
Stephen A. J. Eisenberg, Mar. 1981, at 9.

Practical Aspects of Trying Cases Involving Classified Infor-
mation, Major Joseph A. Woodruff, June 1986, at 50.

“Secret Trials”: A Defense Perspective, Captain Debra D.
Stafford, Apr. 1988, at 24.

CLEMENCY

Army's Clemency and Parole Program in the Correctional
Environment; A Procedural Guide and Analysis, The, Major
Dennis L. Phillips, July 1986, at 18.

Clemency: A Useful Rehabilitation Tool, Captain David A.
Shaw, Aug. 1975, at 32.

Discharge Clemency After Appellate Review, Mgjor Jack F.
Lane, Jr., Dec. 1978, at 5.

Forfeitures, Recommendations, and Actions; Discretion to
Insure Justice and Clemency Warranted by the Circumstances
and Appropriate for the Accused, Captain Joel A. Novak, Mar.
2000, at 16.

Practical Consequences of a Court-Martial Conviction, The,
Major Jeff Walker, Dec. 2001, at 1.

Relief From Court-Martial Sentences at the United States Dis-
ciplinary Barracks: The Disposition Board, Captain John V.
McCoy, July 1986, at 64.

COMMAND INFLUENCE see UNLAWFUL COMMAND
INFLUENCE

COMMANDERS see also UNLAWFUL COMMAND
INFLUENCE

First Amendment—Revisited, The, Major Dennis M. Corrigan
& Lieutenant Steven Rose, Jan. 1976, at 7.

“Good Faith” Exception to the Commander’s Search
Authorization: An Unwarranted Exception to a Warrantless
Search, The, Captain Frank W. Fountain, Aug. 1988, at 29.

Search and Seizure—Situations Where the Fourth Amendment
DoesNot Apply: A Guidefor Commandersand Law Enforce-
ment Personnel, Major Gary J. Holland, June 1988, at 57.

SJA as the Commander’s Lawyer: A Realistic Proposal, The,
Captain Lawrence A Gaydos, Aug. 1983, at 14.

United States v. Ezell: Is the Commander A
Magistrate? Maybe, Captain John S. Cooke, Aug. 1979, at 9.

What Commanders Need to Know About Unlawful Command
Control, Mgjor Larry A. Gaydos& Major Michael Warren, Oct.
1986, at 9.

COMPENSATION seealso Art. 139, UCMJ

State Compensation for Victims of Crime, Lieutenant Colonel
Warren G. Foote, Mar. 1992, at 51.
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COMPETENCY

Defense Counsel's Guide to Competency to Stand Trial, Cap-
tain Margaret A. McDevitt, Mar. 1988, at 33.

COMPUL SORY PROCESS

Witness Production Revisited, Mgjor Richard H. Gasperini,
Aug. 1981, at 1.

Witness Production and the Right to Compul sory Process, Cap-
tain Richard H. Gasperini, Sept. 1980, at 22.

CONCESSIONS

Defense Concessions as a Trial Tactic, Captain Joseph A. Rus-
selburg, Sept. 1983, at 22.

CONFESSIONS, seealso ADMISSIONS

Admissibility of False Confession Expert Testimony, The,
Magjor James R. Agar, 11, Aug. 1999, at 26.

Article 31, UCMJ and Compelled Handwriting and Voice
Exemplars, Major John R. Howell, Nov. 1982, at 1.

Confessionsand Corroboration: Don't Let the* Corpus Delicti”
Climb Out of the Coffin, Captain Robert D. Higginbotham,
Nov. 1979, at 6.

Interlocking Confessions in Courts-Martial, Captain James H.
Weise, Aug. 1982, at 11.

Invoking the Right to Counsel: The Edwards Rule and the Mil-
itary Courts, Major Patrick Finnegan, Aug. 1985, at 1.

Limitationson the Use of Pretrial Statements, Captain David A.
Shaw, Feb. 1975. at 20.

Military Rule of Evidence 304(g)—The Corroboration Rule,
Lieutenant Colonel R. Wade Curtis, July 1987, at 35.

Right to Silence, the Right to Counsel, and the Unrelated
Offense, The, Captain Annamary Sullivan, Mar. 1987, at 30.

Will the Suspect Please Speak Into the Microphone?, Captain
Robin L. Troxell & Captain Todd M. Bailey, May 1987, at 46.

CONFRONTATION, seealso SIXTH AMENDMENT

Are Courts-Martial Ready for Prime Time? Televised Testi-
mony and Other Developments in the Law of Confrontation,
Major Edward J. O’ Brien, May 2000, at 63.

New Developmentsin Confrontation: Assessing the Impact of
Lilly v. Virginia, Lieutenant Colonel Edward J. O’ Brien, May
2001, at 52.

CONSCIENTIOUS OBJECTION

Conscientious Objection in the Military an End to Noyd, Cap-
tain Stephen L. Buescher, June 1972, at 1.

Conscientious Objectors and Courts-Martial: Some Recent
Developments, Captain Stephen L. Buescher, Sept. 1971, at 5.

CONSPIRACY

Vicarious Liahility for Conspiracy: Neglected OrphaninaPan-
dora's Box, Major Uldric L. Fiore, Jr., Sept. 1984, at 28.

CONSTITUTION, U.S.

Bill of Rights and Service Members, The, Colonel Francis A.
Gilligan, Dec. 1987, at 3.

Constitution and the Criminally Accused Soldier: |sthe Door
Open or Closing?, The, Captain Scott A. Hancock, Nov. 1987,
at 28.

First Amendment Rights in the Military, Captain Bruce A.
Brown, Sept. 1979, at 19.

Military Officer and the Congtitution, The, Senator Strom Thur-
mond, Sept. 1988, at 4.

CONTEMPT

Courts-Martial Contempt—An Overview, Lieutenant Colonel
David L. Hennessey, June 1988, at 38.

CORPUSDELICTI RULE

Confessionsand Corroboration: Don't Let the* Corpus Delicti”
Climb Out of the Coffin, Captain Robert D. Higginbotham,
Nov. 1979, at 6.

CORRECTIONS

U.S. Army Retraining Brigade: A New Look, The, Captain
John L. Ross & Major Charles A. Zimmerman, June 1979, at
24.

COUNSEL, seealso SIXTH AMENDMENT

Article 31(b) and the Defense Counsel Interview, Major John
B. McDaniel, May 1990, at 9.

Attack on Big Mac? McOmber: A Counsel Right, Captain
David C. Hoffman, Aug. 1988, at 16.

Client in Common, The, Captain Anthony J. Siano, Nov. 1975,
at 19.

Competency of Counsel, The, Lieutenant Colonel Leonard R.
Piotrowski & Captain Vaughan Taylor, Oct. 1977, at 14.
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Competency—A Less Assumed Presumption, Captain Gary F.
Thorne, Jan. 1975, at 21.

Current Effective Assistance of Counsel Standards, Captain
John A. Schaefer, June 1986, at 7.

Defense Counsel Argument on Sentence—Still an Advocate,
Captain David A. Shaw, Jan. 1975, at 21.

Denial of Delay: A Limitation on the Right to Civilian Counsel
in the Military, Captain Gregory A. McClelland, Jan. 1984, at
13.

Determination of Availability of Requested Individual Military
Counsel, The, Mgjor Leonard R. Piotrowski, Dec. 1976, at 6.

Effective Assistance of Counsel, Captain John A. Schaefer,
Oct. 1983, at 25.

Effective Assistance of Counsel During Sentencing, Major Eric
T. Franzen & Perry Oei, Oct. 1986, at 52.

Effective Assistance of Counsel: Conflictsof Interestsand Pre-
trial Duty to Investigate, Captain Robert Burrell, June 1986, at
39.

Ineffective Assistance of Counsel: An Overview, Captain Scott
A. Hancock, Apr. 1986, at 41.

Ineffective Assistance of Counsel During Trial, Captain Floyd
T. Curry, Aug. 1986, at 52.

Ineffective Assistance of Counsel: Practical Guidance for New
Defense Counsel, Lieutenant Colonel John P. Ley, May 1992,
at 21.

Ineffective Assistance During the Post-Trial Stage, Captain
Stephanie C. Spahn, Nov. 1986, at 36.

Initial Interview with a Criminal Client, The, Anthony G.
Amsterdam, Mar. 1975, at 8.

Invoking the Right to Counsel: The Edwards Rule and the Mil-
itary Courts, Major Patrick Finnegan, Aug. 1985, at 1.

Making Military Counsel “Available”: Putting the Burden
Where It Belongs, Captain Alan D. Chute, June 1988, at 25.

Recent Developments in the Wake of United States v. Booker,
Captain John S. Cooke, Nov. 1978, at 4.

Representing Co-Accused—A New Prospective on Conflicts
of Interests, Captain Gary F. Thorne, Jan. 1976, at 25.

Requestsfor Appellate Defense Counsel: 1ts Uses and Abuses,
Captain David A. Shaw, May 1975, at 20.

Right to Counsel at a Summary Court-Martial, The, Major
Leonard R. Piotrowski, Mar. 1977, at 13.

Right to Counsel: What Does It Mean to the Military Suspect?,
The, Captain Donna L. Wilkins, Nov. 1986, at 41.

Right to Silence, the Right to Counsel, and the Unrelated
Offense, The, Captain Annamary Sullivan, Mar. 1987, at 30.

SJA Reviews and United States v. Goode, Captain Gary F.
Thorne, Nov. 1975, at 13.

Serviceman's Right to Legal Representation, The, Lieutenant
Colonel Robert W. Dubeau, Dec. 1972, at 5.

Tempia, Turner, McOmber, and the Military Rules of Evidence:
A Right to Counsel Trio with the New Look, Captain David A.
Schlueter, Apr. 1980, at 1.

United Statesv. McOmber, A Brief Critique, Captain Fred L ed-
erer, June 1976, at 5.

United States v. Rivas and United States v. Davis: Effective
Representation—Who Bears the Burden?, Major Norman Coo-
per, Feb. 1978, at 1.

Viability of United Statesv. McOmber: Are Noticeto Counsel
Requirements Dead or Alive?, The, Major Robert S. Hrvoj,
Sept. 1999, at 1.

Your Client's First Contact With a Lawyer, Louis M. Brown,
Sept. 1973, at 17.

COURT MEMBERS, seealso VOIR DIRE

Batson v. Kentucky: Analysis and Military Application, Cap-
tain Martin D. Carpenter, May 1989, at 21.

Batson: Beginning of the End of the Peremptory Challenge?,
Captain Denise J. Arn, May 1990, at 33.

“Best Qualified” or Not? Challenging the Selection of Court-
Martial Members, Captain Robert P. Morgan, May 1987, at 34.

Challenging a Member for Implied Bias, Major William L.
Wallis, Oct. 1986, at 68.

Continued Viability of Peremptory Challenges in Courts-Mar-
tial, The, Lieutenant Colonel JamesA. Young, |11, Jan. 1992, at
20.

Deliberative Privilege Under M.R.E. 509, The, Mgjor Larry R.
Dean, Nov. 1981, at 1.

Determining Unit “Membership” for Appointment of Enlisted
Personnel to Courts-Martial, Captain Richard P. Laverdure &
Captain Charles S. Arberg, Aug. 1984, at 15.
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Discovering and Removing the Biased Court Member, Captain
Bernard P. Ingold, Jan. 1986, at 32.

“In His Opinion”—A Convening Authority's Guide to the
Selection of Panel Members, Captain Karen V. Johnson, Apr.
1989, at 43.

Issues Arising From Staff Judge Advocate Involvement in the
Court Member Selection Process, Captain Craig Teller, Feb.
1988, at 47.

One Potato, Two Potato . . . : A Method to Select Court Mem-
bers, Mgjor Craig S. Schwender, May 1984, at 12.

Properly Convened Court—The Third L eg of the Jurisdictional
Tripod, A, Mgjor Jonathan P. Tomes, June 1981, at 3.

Questioning and Challenging the “Brutally” Honest Court
Member: Voir Direin Light of Smart and Heriot, Mgjor Tho-
mas W. McShane, Jan. 1986, at 17.

Should Peremptory Challenges Be Retained in the Military Jus-
tice System in Light of Batson v. Kentucky and Its Progeny?,
Norman G. Cooper & Major Eugene R. Milhizer, Oct. 1992, at
10.

Voir Dire and Challenges: Law and Practice, Captain Kevin T.
Lonergan, Oct. 1987, at 38.

COURT OF MILITARY APPEALS (NOW U.S. COURT
OF APPEALSFOR THE ARMED FORCES (CAAF))

Article 31(b) Warnings Revisited: The COMA Does a Double
Take, Mgjor Jeffrey L. Caddell, Sept. 1993, at 14.

Court of Military Appeals and Its Supervisory Authority, The,
Captain Gary F. Thorne, Jan. 1977, at 17.

Court of Military Appeals and the Military Justice Act of 1983:
An Incremental Step Towards Article 111 Status?, The, Captain
James P. Pottorff, May 1985, at 1.

Court of Military Appeals at a Glance, The, Major Glen D.
Lause, May 1981, at 15.

Extraordinary Writs in the Military, Captain Gary F. Thorne,
Aug. 1977, at 8.

Supreme Court Review of Decisions by the Court of Military
Appeals: The Legidative Background, Andrew S. Effron, Jan.
1985, at 59.

Three is Not Enough—Some Tentative Thoughts on the Num-
ber of Judges on the United States Court of Military Appeals,
Captain Joel D. Miller, Sept. 1976, at 11.

United Statesv. Clear: Good |dea—Bad Law, Major EugeneR.
Milhizer, June 1992, at 7.

United States v. Duncan: The United States Court of Military
Appeals Frowns on “Retroactive” Pretrial Delays, Major
Kevan F. Jacobson, May 1994, at 48.

Who IsOut of Step?, Honorable Oliver Gasch, June. 1978, at 1.

Who's Afraid of Command Influence; or Can the Court of Mil-
itary Appeals Be This Wrong?, Colonel Craig S. Schwender,
Apr. 1992, at 19.

COURT OF MILITARY REVIEW (NOW COURT OF
CRIMINAL APPEALYS)

May It Please the Court: The Commissioners of the Army
Court of Military Review, Captain J. Frank Burnette, Jan. 1987,
at 31.

COURTSMARTIAL

1984 Manual for Courts-Martial: Significant Changes and
Potential Issues, The, TJAGSA Faculty, July 1984, at 1.

Admissibility of Videotaped Testimony at Courts-Martial, The,
Captain Paula C. Juba, May 1991, at 21.

Aiding and Abetting Involuntary Manslaughter and Negligent
Homicide: An Unprincipled Extension of Principal Liability,
Major Frank W. Fountain, Nov. 1991, at 3.

Analysis of Change 5 to the Manual for Courts-Martial, Colo-
nel Francis A. Gilligan & Major Thomas O. Mason, Oct. 1991,
at 68.

Annual Review of Developmentsin Instructions, Colonel Her-
bert Green, Apr. 1992, at 23.

Annual Review of Developmentsin Instructions, Colonel Her-
bert Green, Mar. 1993, at 3.

Annua Review of Developments in Instructions, Lieutenant
Colonel Gary J. Holland & Major R. Peter Masterton, Mar.
1995, at 3.

Annual Review of Developmentsin Instructions, Colonel Her-
bert Green, Apr. 1991, at 10.

Annual Review of Developmentsin Instructions, Colonel Her-
bert Green, Apr. 1990, at 47.

Annual Review of Developmentsin Instructions, Colonel Her-
bert Green, Apr. 1989, at 34.

Annual Review of Developmentsin Instructions—1997, Lieu-
tenant Colonel Donna M. Wright & Lieutenant Colonel
(Retired) Lawrence M. Cuculic, July 1998, at 39.

Appearance of Evil, An, Mg or James B. Thwing, Dec. 1985, at
13.
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Appearance of Witnesses at Court-Martial Proceedings, Colo-
nel Edwin F. Ammerman, Jan. 1974, at 21.

Application and Use of Post-Traumatic Stress Disorder as a
Defense to Criminal Conduct, Captain Daniel E. Speir, June
1989, at 17.

Area Court-Martial Jurisdiction in Korea, Lieutenant Colonel
Alfred F. Arquilla, Mar. 1985, at 29.

Article 38c Brief: A Renewed Vitality, The, Captain David A.
Shaw, June 1975, at 26.

Assimilative Crimes Act Revisited: What's Hot, What's Not,
The, Captain John B. Garver, |11, Dec. 1987, at 12.

Avoidable Appellate Issues—The Art of Protecting the Record,
Captain Timothy J. Saviano, Nov. 1990, at 27.

Basic Details of Trial Preparation, Lieutenant Colonel Michael
B. Kearns, June 1988, at 41.

Batson: Beginning of the End of the Peremptory Challenge?,
Captain Denise J. Arn, May 1990, at 33.

Batson v. Kentucky: Analysis and Military Application, Cap-
tain Martin D. Carpenter, May 1989, at 21.

“Best Qualified” or Not? Challenging the Selection of Court-
Martial Members, Captain Robert P. Morgan, May 1987, at 34.

Challenging a Member for Implied Bias, Major William L.
Wallis, Oct. 1986, at 68.

Children Can Be Witnesses, Too: A Discussion of the Prepara-
tion and Utilization of Child-Witnessesin Courts-Martial, Cap-
tain Jeff C. Woods, Mar. 1983, at 2.

Competency of Counsel, The, Lieutenant Colonel Leonard R.
Piotrowski & Captain Vaughan Taylor, Oct. 1977, at 14.

Conducting Courts-Martial Rehearings, Captain Susan S. Gib-
son, Dec. 1991, at 9.

Conscientious Objectors and Courts-Martial: Some Recent
Developments, Captain Stephen L. Buescher, Sept. 1971, at 5.

Consider Collatera Consequences, Captain Michael J. Berri-
gan, May 1990, at 21.

Continuing Problems in Case Processing, The, Captain Gary F.
Thorne, Apr. 1976, at 6.

Court-Martial Cornerstone: Recent Developments in Jurisdic-
tion, The, Mgjor Martin Sitler, USMC, Apr. 2000, at 2.

Courts-Martial Contempt—An Overview, Lieutenant Colonel
David L. Hennessey, June 1988, at 38.

Courts-Martial and the Federal District Courts, Lieutenant
Colonel Arnold Melnick, Apr. 1972, at 13.

Crowley: The Green Inquiry Lost in Appellate Limbo, Captain
Glen D. Lause, May 1979, at 10.

DA Form 20B Revisited, Lieutenant Colonel Donald W.
Hansen, Apr. 1975, at 19.

Defense Strategies and Perspectives Concerning the Assimila
tive Crimes Act, Captain Kevin Thomas L onergan, Aug. 1986,
at 57.

Deliberative Privilege Under M.R.E. 509, The, Mgjor Larry R.
Dean, Nov. 1981, at 1.

Determination of Availability of Requested Individual Military
Counsel, The, Mgjor Leonard R. Piotrowski, Dec. 1976, at 6.

Determining Unit “Membership” for Appointment of Enlisted
Personnel to Courts-Martial, Captain Richard P. Laverdure &
Captain Charles S. Arberg, Aug. 1984, at 15.

Discovering and Removing the Biased Court Member, Captain
Bernard P. Ingold, Jan. 1986, at 32.

Discovery Under Rule for Courts-Martial 701(e)—Does Equal
Really Mean Equal ?, Captain JamesA. Nortz, Aug. 1989, at 21.

Discovery—Foundation for Due Process, Mgjor Larry R. Dean,
May 1983, at 13.

Distant Replay: Retrial of Charges After Appellate Dismissal,
Captain James M. Hohensee, Dec. 1987, at 22.

Divestiture Defense and United States v. Collier, The, Mg or
Eugene R. Milhizer, Mar. 1990, at 3.

Dunlap Period: Some Research Assistance, The, Captain
Royal Danidl, I11, Nov. 1974, at 24.

Early Instructions for Conducting Court-Martial Proceedings,
Colonel Frederick Bernays Wiener, Oct. 1972, at 1.

Emperor’s New Clothes: Development in Court-Martial Per-
sonnel, Pleas, and Pretrial Agreements, and Pretrial Procedures,
The, Mgjor John P. Saunders, Apr. 2000, at 14.

Extraordinary Writs in the Military, Captain Gary F. Thorne,
Aug. 1977, at 8.

Flag Burning: An Offense Under the Uniform Code of Military
Justice?, Captain Jonathan F. Potter, Nov. 1990, at 21.

Fourth Amendment and Urinalysis: Facts (and More Facts)
Make Cases, The, Major Walter M. Hudson, May 2000, at 17.
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Government Appeals: A Trial Counsel's Guide, Captain John
J. Hogan, June 1989, at 28.

Hunting for Snarks: Recent Developments in the Pretrial
Arena, Lieutenant Colonel John P. Saunders, Apr. 2001, at 14.

Impact of Cost-Effectiveness Considerations Upon the Exer-
cise of Prosecutorial Discretion, The, Captain Gregory Bruce
English, Dec. 1977, at 21.

“In His Opinion”—A Convening Authority's Guide to the
Selection of Panel Members, Captain Karen V. Johnson, Apr.
1989, at 43.

Interlocking Confessions in Courts-Martial, Captain James H.
Weise, Aug. 1982, at 11.

Isthe Military Nonunanimous Finding of Guilty Still an I1ssue?,
Captain Richard J. Anderson & Keith E. Hunsucker, Oct. 1986,
at 57.

Joint Use of Military Justice Assets: A Test Case, Mgjor Robert
M. Reade, Mar. 1989, at 21.

Journey |s the Gift: Recent Developments in the Post-Trial
Process, The, Major Timothy C. MacDonnell, May 2001, at 81.

Jurisdictional Issues at Trial and Beyond, Captain Gary F.
Thorne, Sept. 1980, at 15.

Justice and Discipline: Recent Developments in Substantive
Criminal Law, Major Timothy Grammel, Apr. 2001, at 63.

Larceny: An Old Crime With a New Twist, Major Maria C.
Fernandez, Sept. 1990, at 26.

Law Centers, The, Captain William J. Norton |1, May 1972, at
5.

Lawfulness of Military Orders, The, Captain Frederic L. Borch,
[11, Dec. 1986, at 47.

Lesser Included Offenses in Drug Cases, Major Herbert J.
Green, Apr. 1977, at 1.

Litigating Speedy Trial, Lieutenant Colonel Ronald M. Hold-
away, July 1974, at 11.

Maiming as a Criminal Offense Under Military Law, Major
Eugene R. Milhizer, May 1991, at 5.

Measure of Qualitative Changesin Commander Use of Nonju-
dicial Punishment and Courts-Martial, Captain Royal Daniel,
[l & Lieutenant Colonel John L. Costello, Jr., Feb. 1974, at 1.

Military Judge: More Than A Mere Referee, The, Mgor Nor-
man G. Cooper, Aug. 1976, at 1.

Military Rule of Evidence 707 and the Art of Post-Polygraph
Interrogation: A Proposed Amendment to the Blanket Exclu-
sionary Rule, Major Scott E. Reid, Nov. 2001, at 1.

Miranda Paradoz, and Recent Developments in the Law of
Self-Incrimination, The, Mgor Timothy C. MacDonnell, Maya
2001, at 37.

Mistake of Fact: A Defense to Rape, Captain Donna L.
Wilkins, Dec. 1987, at 24.

Much Ado About Nothing, Captain Eva Novak, Sept. 1987, at
45.

New Developments in Evidence 1999, Major Victor M.
Hansen, Apr. 2000, at 54.

New Developmentsin Confrontation: Assessing the Impact of
Lilly v. Virginia, Lieutenant Colonel Edward J. O’'Brien, May
2001, at 52.

New Developments in Evidence 2000, Major Victor M.
Hansen, Apr. 2001, at 41.

New Developments in Search and Seizure: A Little Bit of
Everything, Major Michadl R. Stahlman, May 2001, at 20.

New Developments in Sentencing: The Fine Tuning Contin-
ues, but Can the Overhaul Be Far Behind?, Major Tyler J.
Harder, May 2001, at 67.

New Generation: Automation of Courts-Martial Information,
A, Mgjor John R. Perrin & Major Gil Brunson, July 1986, at 69.

One Potato, Two Potato . . . : A Method to Select Court Mem-
bers, Mgjor Craig S. Schwender, May 1984, at 12.

Opening Statement—Setting the Stage for a Successful
Defense, The, Captain David A. Shaw, July 1975, at 39.

Opening Statement: An Opportunity for Effective Defense
Advocacy, Captain John R. Morris, Sept. 1986, at 10.

Oracleat CAAF: Clear Pronouncements on Manslaughter, and
Ambiguous Utterances on the Defense of Necessity, The,
Major Timothy Grammel, Apr. 2000, at 78.

Piercing the Judicial Veil: Judicial Disqualification in the Fed-
eral and Military Systems, Paul Tyrrell, Apr. 1989, at 46.

Post-Trial Submissions to the Convening Authority Under the
Military Justice Act of 1983, Andrew S. Effron, July 1984, at
59.

Practical Consequences of a Court-Martial Conviction, The,
Major Jeff Walker, Dec. 2001, at 1.
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Practical Considerations in Trials by Courts-Martial, Colonel
Raymond C. McRorie, May 1988, at 46.

Predicting Courts-Martial Results: Choose the Right Forum,
Magjor John E. Baker & Magjor William L. Wallis, June 1985, at
71.

Processing Timesin Inferior Courts—A Preliminary Analysis,
Captain Royal Daniel, 11l & Colonel John L. Costello, Jr., Apr.
1974, at 27.

Properly Convened Court—The Third L eg of the Jurisdictional
Tripod, A, Mgjor Jonathan P. Tomes, June 1981, at 3.

Punitive Discharge—An Effective Punishment?, A, Captain
Charles E. Lance, July 1976, at 25.

Pyrrhic Victories and Permutations: New Developmentsin the
Sixth Amendment, Discovery, and Mental Responsibility,
Major Edye U. Moran, Apr. 1998, at 106.

Questioning and Challenging the “Brutally” Honest Court
Member: Voir Direin Light of Smart and Heriot, Mgjor Tho-
mas W. McShane, Jan. 1986, at 17.

Rank Relationships: Charging Offenses Arising from Improper
Superior-Subordinate Relationships and Fraternization, Apr.
2001, at 86.

Reappraising the Legality of Post-Trial Interviews, Captain
Fredric |. Lederer, July 1977, at 12.

Recent Developments in Instructions, Colonel Herbert Green,
Apr. 1988, at 46.

Recent Developments in Instructions, Colonel Herbert Green,
Mar. 1987, at 35.

Recent Developments in Jurisdiction: |s This the Dawn of the
Year of Jurisdiction?, Major Tyler J. Harder, Apr. 2001, at 2.

Recent Devel opments in Unlawful Command Influence, Colo-
nel Robert A. Burrell, May 2001, at 1.

Recent Developments in the Wake of United States v. Booker,
Captain John S. Cooke, Nov. 1978, at 4.

Recusal: The Need for the Exercise of Sound Discretion, Cap-
tain John M. Nolan, May 1975, at 21.

Representing Co-Accused—A New Prospective on Conflicts
of Interests, Captain Gary F. Thorne, Jan. 1976, at 25.

Resurgent Doctrine of Waiver, The, Captain Raymond M.
Saunders, Aug. 1984, at 24.

Right to Counsel at a Summary Court-Martial, The, Major
Leonard R. Piotrowski, Mar. 1977, at 13.

Self-1nflicted Wounds, Lieutenant Colonel Donald W. Hansen,
July 1974, at 9.

Sentence Credit Revisited at the Appellate Level, Captain Tim-
othy J. Saviano, Jan. 1990, at 22.

Service Connection: A Bridge Over Troubled Waters, Part I,
Major James B. Thwing, May 1986, at 20.

Service Connection: A Bridge Over Troubled Waters, Part I,
Major James B. Thwing, June 1986, at 26.

Should Laboratory Reports Be Admitted at Courts-Martial to
Identify Illegal Drugs?, Captain Gregory Bruce English, May
1978, at 25.

Some Goode News and Some Bad News, Major Adrian J.
Gravelle, Feb. 1979, at 1.

Some Thoughts on Trying Cases, Lieutenant Colonel Herbert
Green, Jan. 1980, at 1.

Speedy Trial, Major Francis A. Gilligan, Oct. 1975, at 1.

Standards of Appellate Review and Article 66(c): A De Novo
Review?, Maor Martin D. Carpenter, Oct. 1990, at 36.

Television Comesto Court, Mgjor Leonard R. Piotrowski, Nov.
1974, at 1.

Tips and Observations from the Trial Bench, Lieutenant Colo-
nel Gary J. Holland, Jan. 1993, at 9.

Trial Counsel Authentication, Captain Gay E. McGuire, Oct.
1974, at 24.

Trial Counsel's Guide to Multiplicity, Captain Timothy A.
Raezer, Apr. 1985, at 21.

United States v. Campbell: A Major Change for Urinalysis
Prosecutions?, Major PatriciaA. Ham & Magjor Walter M. Hud-
son, May 2000, at 38.

United States v. Duncan: The United States Court of Military
Appeals Frowns on “Retroactive” Pretrial Delays, Major
Kevan F. Jacobson, May 1994, at 48.

USCMA and the Involuntary Volunteer: United States v. Cat-
low, The, Captain Richard M. Rogers, July 1974, at 1.

Uses of Battered Person Evidence in Courts-Martial, Major
Richard B. O'Keeffe, Jr., Sept. 1993, at 3.

Using Experts to Prepare for Courts-Martial, Lieutenant Colo-
nel Larry E. Kinder, Jan. 1990, at 27.

Video Tapesand theLaw: An Update, Captain Gary F. Thorne,
Mar. 1977, at 7.
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Martial Procedure in Light of Franks v. Delaware, Major
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Indecent Acts as a Lesser-Included Offense of Rape, Major
Eugene R. Milhizer, May 1992, at 3.

Justice and Discipline: Recent Developments in Substantive
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New Developments in Substantive Criminal Law Under the
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Obstruction of Justice: The Federal and Military Offenses,
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Oracleat CAAF: Clear Pronouncements on Manslaughter, and
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Victim's Loss of Memory Deprives Accused of Confrontation
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DEATH PENALTY

Death—An Excessive Penalty for Rape of a Child?, Lieutenant
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Issues in Capital Sentencing, Lieutenant Colonel Robert T.
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Application and Use of Post-Traumatic Stress Disorder as a
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1989, at 17.

Defense of Absolute Privilege in Defamation Suits Against
Members of the Armed Forces, The, Captain William E. Gen-
try, July 1974, at 5.

Defense of Another, Guilt Without Fault?, Major Charles A.
Byler, June 1980, at 6.

Divestiture Defense and United States v. Collier, The, Mgor
Eugene R. Milhizer, Mar. 1990, at 3.

Feminine Hormonal Defenses. Premenstrual Syndrome and
Postpartum Psychosis, Lieutenant Colonel Michael J. David-
son, Jul. 2000, at 5.

“1 Did What?" The Defense of Involuntary Intoxication, Cap-
tain Stephen J. Kaczynski, Apr. 1983, at 1.

Last Ditch Defense: Necessity and the Choice of Evils, The,
Major Marion E. Winter & Gordon R. Lindeen, |11, Dec. 1985,
at 33.

Mistake of Fact and Carnal Knowledge, Major Eugene R. Mil-
hizer, Oct. 1990, at 4.

Mistake of Fact, Specific Intent, and U.S. v. Langley, Lieuten-
ant Colonel Patrick P. Brown, June 1990, at 33.

Mistake of Fact: A Defense to Rape, Captain Donna L.
Wilkins, Dec. 1987, at 24.

Oracleat CAAF: Clear Pronouncements on Manslaughter, and
Ambiguous Utterances on the Defense of Necessity, The,
Major Timothy Grammel, Apr. 2000, at 78.

United Statesv. Berri: The Automatism Defense RearsItsUgly
Little Head, Major Michael J. Davidson & Captain Steve
Walters, Oct. 1993, at 17.
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First Steps Toward Effective Direct Examination: Planning
and Preparation, Lieutenant Colonel Burrell, Sept. 2000, at 41.
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The Art of Military Criminal Discovery Practice—Rules and
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1999, at 37.

Developments in the Duty to Disclose Evidence Favorable to
the Accused: United Statesv. Hart, Captain Patrick D. O'Hare,
July 1989, at 26.

Discovery—Foundation for Due Process, Mgjor Larry R. Dean,
May 1983, at 13.

Discovery Under Rule for Courts-Martial 701(e) Does Equal
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Inevitable Discovery—Reprise, Captain Stephen J. Kaczynski,
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Nix v. Williams and the Inevitable Discovery Exception to the
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“Paper Wars™: A Prosecutorial Discovery Initiative, Lieutenant
Colonel James B. Thwing, May 1987, at 23.

Pyrrhic Victories and Permutations: New Developmentsin the
Sixth Amendment, Discovery, and Mental Responsibility,
Major Edye U. Moran, Apr. 1998, at 106.

DISPOSITION BOARD, seealso CLEMENCY
Relief From Court-Martial Sentences at the United States Dis-

ciplinary Barracks: The Disposition Board, Captain John V.
McCoy, July 1986, at 64.

DOUBLE JEOPARDY

Previous Acquittals, Res Judicata, and Other Crimes Evidence
Under Military Rule of Evidence 404(b), Major Alan K. Hahn,
May 1983, at 1.

DRUGS, see also ALCOHOL

ADAPCP Confidentiality Protections on Sentencing, Captain
Gregory B. Upton, Feb. 1989, at 44.

Admissibility of Evidence Found by Marijuana Detection
Dogs, Captain Fredric |I. Lederer & 2LT Calvin M. Lederer,
Apr. 1973, at 12.

Canine Narcotics Detection in the Military: A Continuing
Bone of Contention?, Captain James P. Pottorff, Jr., July 1984,
at 73.

Chain of Custody in Marihuana Cases, Major Lawrence J. San-
dell, Dec. 1974, at 6.

Commander's Broad Reach: A Perspective on United States v.
Bickel, Captain Lawrence J. Morris, Dec. 1990, at 25.

Drug Detection by Hair Analysis, Major Samuel J. Rab, Jan.
1991, at 10.

Drug Offenses: Pleading and Proving, Captain Gary F. Thorne,
Feb. 1976, at 13.

Drug Use and Abusein the Army, BG Robert G Gard, Jr., Dec.
1971, at 1.

Drunk Driving: The Army's Mandatory Administrative Sanc-
tions, Major Phillip L. Kennerly, Jan. 1985, at 19.

Establishing Court-Martial Jurisdiction Over Off-Post Drug
Offenses, Captain Karen L. Taylor, Mar. 1987, at 40.

“1 Did What?' The Defense of Involuntary Intoxication, Cap-
tain Stephen J. Kaczynski, Apr. 1983, at 1.

Involuntary Mandaughter and Drug Overdose Deaths: A Pro-
posed Methodology, Major Eugene R. Milhizer, Mar. 1989, at
10.

Is the Army's Urinalysis Program Constitutional Under the
Fourth Amendment in Light of von Raab and Skinner?: The
Defense Perspective, Cynthia D. Marino, Dec. 1990, at 12.

Lesser Included Offenses in Drug Cases, Major Herbert J.
Green, Apr. 1977, at 1.

Litigating the Validity of Compulsory Urinalysis Inspections
Under Mil. R. Bvid. 313(b), Captain Craig E. Teller, Mar. 1986,
at 41.
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Marihuana Dogs, Searches and Inspections—More Questions
Than Answers, Captain Gary F. Thorne, Dec. 1976, at 1.
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Real Question, Captain T. Barry Kingham, May 1973, at 10.

Marijuana Dog Searches After United States v. Unrue, Captain
Frederic |. Lederer & 2LT Calvin M. Lederer, Dec. 1973, at 6.

More Thoughts on the Traces Theory in Drug Cases, Colonel
Myron L. Birnbaum, May 1972, at 1.

Off-Post Use and Possession of Marijuana, Captain Thomas G.
Tracy, Jan. 1974, at 8.

Outline Approach to Defending Urinalysis Cases, An, Captain
Joseph J. Impallaria, Jr., May 1988, at 27.

Pilot Drug Asset Forfeiture Program, Major Michael J. Wall,
Mar. 1989, at 24.

Possession of Narcotics and Other Drugs. The “Traces’ The-
ory, Colonel Thomas M. Wells, Jan. 1972, at 4.

Scope of the Alcohol and Drug Abuse Prevention and Control
Program's Exemption Policy, The, Magjor Joel R. Alvarey, Aug.
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Should Laboratory Reports Be Admitted at Courts-Martial to
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1978, at 25.
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DUE PROCESS, see also DISCOVERY

Administrative Due Process and Army Regulation 15-6, Major
Jack F. Lane, Jr., May 1974, at 1.

Administrative Separation from the Military: A Due Process
Analysis, Mgjor David S. Franke, Oct. 1990, at 11.

Developments in the Duty to Disclose Evidence Favorable to
the Accused: United Statesv. Hart, Captain Patrick D. O'Hare,
July 1989, at 26.

Discovery—Foundation for Due Process, Captain Lawrence A.
Gaydos, Sept. 1983, at 13.

Do Not Pass Go; Do Not Collect $200. . . Your Suspended
Sentence Has Been Vacated Pursuant to Article 72 UCMJ!,
Major Stephen A. J. Eisenberg, Jan. 1980, at 5.

Eyewitness Identification Under the Military Rules of Evi-
dence, Captain Richard H. Gasperini, May 1980, at 42.

Thinking About Due Process, Major Richard D. Rosen, Mar.
1988, at 3.

Total Force Concept, Involuntary Administrative Separation,
and Constitutional Due Process. Are Reservistson Active Duty
Still Second Class Citizens?, The, John A. Wickham, Oct.
2000, at 19.

-E-
EAVESDROPPING
Hercules Unchained: A Simplified Approach to Wiretap,
Investigative Monitoring, and Eavesdrop Activity, Major
Stephen A. J. Eisenberg, Oct. 1980, at 1.
ECONOMIC CRIMES

Legal Efficacy: Fundamental Element in Forgery Cases, Cap-
tain Marcus A. Brinks, Jan. 1989, at 36.

Proving Economic Crime: A Guide for Prosecutors, Mgor R.
Peter Masterton, Apr. 1994, at 18.

Using Tax Information in the Investigation of Nontax Crimes,
Captain Nick Tancredi, Mar. 1986, at 26.

EDUCATION

Training Trial and Defense Counsel: An Approach for Super-
visors, Mgjor David L. Hayden, Major Willis C. Hunter &
Major Donna L. Wilkins, Mar. 1994, at 21.

ELIMINATIONS, see also PERSONNEL;
ADMINISTRATIVE BOARDS

Advocacy at Administrative Boards: A Primer, Captain Will-
iam D. Turkula, July 1987, at 45.

Client as Advocatein Nonjudicial and Administrative Proceed-
ings, The, Captain Ronald W. Scott, Sept. 1987, at 49.

Officer Administrative Eliminations—A System in Disrepair,
Major D. Ben Tesdahl, June 1990, at 3.

Officer Eliminations. A Defense Perspective, Captain Ronald
K. Heuer, Aug. 1987, at 38.
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Constructive Enlistments. Alive and Well, Captain David A.
Schleuter, Nov. 1977, at 6.

USCMA and the Involuntary Volunteer: United States v. Cat-
low, The, Captain Richard M. Rogers, July 1974, at 1.

Wagner, Valadez, and Harrison: Definitive Enlistment Tril-
ogy?, Captain David A. Schlueter, Jan. 1979, at 4.
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I ssues Raised in the Prosecution of an Undercover Fence Oper-
ation Conducted by the U.S. Army Criminal Investigation
Command, Major Stephen Nypaver, I11, Apr. 1982, at 1.

ETHICS, seealso PROFESSIONAL RESPONSIBILITY

ABA Informal Opinion 1474 and the Proposed Rules of Profes-
sional Conduct: Some Ethical Aspects of Military Law Prac-
tice, Colonel William S. Fulton, Jr., Mar. 1982, at 1.

Avoiding Conflicts of Interest in Trial Defense Practice, Cap-
tain Nancy A. Higgins, June 1990, at 24.

Confidentiality: The Evidentiary Rule Versusthe Ethical Rule,
Magjor Gary J. Holland, May 1990, at 17.

Ethics of Trial Advocates, Captain John S. Cooke, Dec. 1977,
al

Limiting Defense Counsel's Ethical Obligation to Disclose Cli-
ent Perjury Revealed After Adjournment: When Should the
“Conclusion of the Proceedings’ Occur?, Lieutenant Colonel
Thomas G Bowe, June 1993, at 27.

Military Legal Ethics: Perjury and the Prosecutor, Lieutenant
Colonel Donald W. Hansen, Nov. 1975, at 4.

Representing Co-Accused—A New Prospective on Conflicts
of Interests, Captain Gary F. Thorne, Jan. 1976, at 25.

EVIDENCE, seealso MILITARY RULES OF EVIDENCE
Admissibility of Evidence Found by Marijuana Detection
Dogs, Captain Fredric |I. Lederer & 2LT Calvin M. Lederer,
Apr. 1973, at 12.

Admissibility of Polygraph Results Under the Military Rules of
Evidence, LCDR D. M. Williams, Jr., June 1980, at 1.

Admissibility Problem of DA Form 2475-2, Captain Stephen
R. Burns, June 1975, at 28.

Admitting Co-Conspirator Declarations, Major Thomas
Umberg, Dec. 1989, at 18.

Armor: Recent Development in Self-Incrimination Law, The,
Major Martin H. Sitler, May 2000, at 47.

Article 31, UCMJ and Compelled Handwriting and Voice
Exemplars, Major John R. Howell, Nov. 1982, at 1.

Bad Check Cases: A Primer for Trial and Defense Counsel,
Magjor Henry R. Richmond, Jan. 1990, at 3.

Bite Mark Evidence: Making an Impression in Court, Captain
D. Ben Tesdahl, July 1989, at 13.

Bodily Evidence and Rule 312, M.R.E., Captain David A.
Schlueter, May 1980, at 35.

Burdens of Proof in Fourth and Fifth Amendment Suppression
Cases Within the Military Justice System, Captain Jon W.
Stentz, Jan. 1989, at 26.

Charting Scylla and Charybdis: A Guide for Military Judges
and Trial Counsel on Admitting Evidence of Other Crimes to
Prove Intent, Captain Karen V. Johnson, June 1990, at 31.

Child Abuse and Hearsay: Doing Away With the Unavailabil-
ity Rule, Jack W. Rickert, Nov. 1987, at 41.

Clergy Privilege, The, Captain Michael J. Davidson, Aug.
1992, at 16.

Complainant's Credibility: Expert Testimony and Rape
Trauma Syndrome, The, Captain Thomas J. Feeney, Sept. 1985,
at 33.

Confidentiality: The Evidentiary Rule Versusthe Ethical Rule,
Major Gary J. Holland, May 1990, at 17.

Congtitutional Parameters of Hearsay Evidence, The, Lieuten-
ant Colonel James B. Thwing, Dec. 1986, at 24.

DNA “Fingerprint”: A Guide to Admissibility, The, Captain
Robert R. Long, Jr., Oct. 1988, at 36.

DNA Fingerprinting: A Guide for Defense Counsel, Jonathan
Greenberg, Nov. 1989, at 16.

Defending Against the “Paper Case,” by Captain Preston
Mitchell, Oct. 1988, at 31.

Defense Counsel Strategies for Dealing With a Client's Prior
Conviction at Trial, Captain George B. Thompson, Jr., Aug.
1986, at 66.

Defense Right to Psychiatric Assistance in Light of Ake v.
Oklahoma, The, Major Donald H. Dubia, Oct. 1987, at 15.

Developments in the Duty to Disclose Evidence Favorable to
the Accused: United Statesv. Hart, Captain Patrick D. O'Hare,
July 1989, at 26.
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Developmentsin Evidence |11—The Final Chapter, Lieutenant
Colonel Stephen R. Henley, May 1998, at 1.

Doing Away With the Exclusionary Rule, Mgjor FrancisA. Gil-
ligan & Captain Frederic |. Lederer, Aug. 1975, at 1.

Drug Detection by Hair Analysis, Major Samuel J. Rob, Jan.
1991, at 10.

Dunaway v. New York: Is ThereaMilitary Application?, Cap-
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Effective Use of Rape Trauma Syndrome, Captain Michael S.
Child, Oct. 1985, at 11.
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Evidence of Rehabilitative Potential and Evidence in Aggrava-
tion: Misused and Abused, Captain Lida A. S. Savonarola,
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Expectation of Privacy: A Two-Edged Sword as to Standing,
Major Francis A. Gilligan, Sept. 1973, at 4.

Federal Rules of Evidence, The, Captain Paul C. Giannelli &
Major Francis A. Gilligan, Aug. 1975, at 12.

Forensic Reports and the Business Records Exception, Captain
Alfred H. Novotne, Dec. 1986, at 37.

Fourth Amendment and Urinalysis: Facts (and More Facts)
Make Cases, The, Major Walter M. Hudson, May 2000, at 17.

“Good Faith” Exception to the Commander's Search Authori-
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How Far is the Military Courtroom Door Closing for Defense
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Sept. 1987, at 31.

Impeachment by Contradiction, Lieutenant Colonel Charles H.
Giuntini, Aug. 1987, at 37.

Inevitable Discovery: An Overview, Major John E. Fennelly,
Jan. 1988, at 11.

Inevitable Discovery—Reprise, Captain Stephen J. Kaczynski,
Mar. 1983, at 21.

Innocent Man: The Accused Who Passes the Polygraph, An,
Captain Donna Chapin-Maizel, June 1985, at 66.

Insanity on Appeal, Captain Annamary Sullivan, Sept. 1987, at
40.

In Search of the Automobile, Mgjor Ernest F. Peluso, Jan. 1986,
at 23.

Introducing Documentary Evidence, Captain Timothy A.
Raezer, Aug. 1985, at 30.

Investigative Detentions for Purposes of Fingerprinting, Lieu-
tenant Colonel David A. Schlueter, Oct. 1988, at 10.

Invoking the Right to Counsel: The Edwards Rule and the Mil-
itary Courts, Major Patrick Finnegan, Aug. 1985, at 1.

Jencks Act “Good-Faith” Exception: A Need for Limitation
and Adherence, The, Captain David C. Hoffman & Helen
Lucaitis, Sept. 1986, at 30.

Judicia Noticein Urinalysis Cases, Mg or Wayne E. Anderson,
Sept. 1988, at 19.

Limitationson the Use of Pretrial Statements, Captain David A.
Shaw, Feb. 1975, at 20.

Litigating Defense Reguests for Witnesses, Lieutenant Colonel
Ronald M. Holdaway, Apr. 1975, at 17.

Mental Evaluations of an Accused Under the Military Rules of
Evidence: An Excellent Balance, Major Vincent P. Yustas,
May 1980, at 24.

Methodology for Analyzing Aggravation Evidence, A, Major
Larry A. Gaydos & Major Paul Capofari, July 1986, at 6.

Military Character: Relevant for All Seasons?, Lieutenant
Colonel James B. Thwing, May 1988, at 39.

Military Rule of Evidence 304(g) The Corroboration Rule,
Lieutenant Colonel R. Wade Curtis, July 1987, at 35.

Military Rule of Evidence 404(b): An Important Weapon inthe
Trial Counsel's Arsenal, Major James B. Thwing, Jan. 1985, at
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Military Rule of Evidence 707 and the Art of Post-Polygraph
Interrogation: A Proposed Amendment to the Blanket Exclu-
sionary Rule, Major Scott E. Reid, Nov. 2001, at 1.

Military Rule of Evidence 803(4): The Medical Treatment
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Military Rules of Evidence: An Advocate's Tool, The, Captain
LeeD. Schinasi, May 1980, at 3.
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Military's Rape Shield Rule: An Emerging Roadmap, The,
Lieutenant Commander Stephen Rose & Major Michael C.
Chapman, Feb. 1984, at 29.

Mistake of Fact: A Defense to Rape, Captain Donna L.
Wilkins, Dec. 1987, at 24.
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Motion, Captain Anthony J. Siano, Jan. 1976, at 17.
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New Federal Rules of Evidence—Part |11, The, Captain
Edward J. Imwinkelried, June 1973, at 1.
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J. Imwinkelried, July 1973, at 10.

New Federal Rules of Evidence, The, Captain Edward J.
Imwinkelried, Apr. 1973, at 3.

Nix v. Williams and the Inevitable Discovery Exception to the
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“Paper Wars”: A Prosecutorial Discovery Initiative, Lieutenant
Colonel James B. Thwing, May 1987, at 23.

Practical Considerations of United States v. Holt: Use of the
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May 1983, at 1.

Protecting the Child Witness: Avoiding Physical Confrontation
With the Accused, Captain David F. Abernathy, Nov. 1985, at
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Discovery, Captain Stephen J. Kaczynski, Aug. 1982, at 1.
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Alfred H. Novotne, Oct. 1988, at 23.

“Secret Trials”: A Defense Perspective, Captain Debra D.
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Sentence Arguments: A View From the Bench, Major Jody
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Sentencing Evidence, Lieutenant Colonel Patrick P. Brown,
Mar. 1988, at 29.
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United Statesv. Graves. No More Affirmative Waiver?, Major
Lawrence J. Sandell, June 1976, at 7.

United States v. Grunden: A Scalpel Not an Ax, Honorable
Albert B. Fletcher, Jr., Apr. 1978, at 1.

United Statesv. Holt: The Use of Providence Inquiry Informa-
tion During Sentencing, Captain Jody M. Prescott, Apr. 1988,
at 34.

United Statesv. Tipton: A Mare'sNest of Marital Communica-
tion Privilege, Colonel Norman G. Cooper, May 1987, at 44.

United States v. Vega: A Critique, Lieutenant Colonel Patrick
P. Brown, Aug. 1989, at 30.

Update on Fourth Amendment Coverage |ssues—Katz Revis-
ited, Mgjor Wayne E. Anderson, Mar. 1987, at 9.

Use of Article 32 Testimony at Trial—A New Peril for Defense
Counsel, Captain Mark Cremin, Jan. 1991, at 35.

Use of a Clinical Psychologist During Sentencing in Child
Abuse Cases, Magjor Louis C. Cashiola, Apr. 1988, at 43.

Uses of Battered Person Evidence in Courts-Martial, Major
Richard B. O'Keeffe, Jr., Sept. 1993, at 3.

Use of Modus Operandi Evidence in Sex Offense Cases, Cap-
tain Michael S. Child, Feb. 1985, at 30.

Using Residual Hearsay, Captain Walter M. Hudson, Nov.
1993, at 3.

Victim's Loss of Memory Deprives Accused of Confrontation
Rights, Mgor Thomas O. Mason, Mar. 1987, at 14.

What IsaPlan? Judicial Expansion of the Plan Theory of Mil-
itary Rule of Evidence 404(b) in Sexual Misconduct Cases,
Major Stephen T. Strong, June 1992, at 13.

When the Bough Breaks: Parental Discipline Defensein Child
Abuse Cases, Major James Hohensee, Sept. 1989, at 24.

Witnesses: The Ultimate Weapon, Major Vaughan E. Taylor,
May 1987, at 12.

Worried About Objecting to aDocument? Just BARPH, Major
Grammel, Feb. 2000, at 29.

EXCLUSIONARY RULE, seealso ADMISSIBILITY

Doing Away With the Exclusionary Rule, Mgjor FrancisA. Gil-
ligan & Captain Frederic |. Lederer, Aug. 1975, at 1.

Examining the “Good Faith” Exception to the Exclusionary
Rule and Its Application to Commanders Search Authoriza-
tions, Captain Michael L. Stevens, June 1986, at 55.

Inevitable Discovery: An Overview, Mgor John E. Fennelly,
Jan. 1988, at 11.

Military Rule of Evidence 707 and the Art of Post-Polygraph
Interrogation: A Proposed Amendment to the Blanket Exclu-
sionary Rule, Nov. 2001, at 1.

Nix v. Williams and the Inevitable Discovery Exception to the
Exclusionary Rule, Captain Stephen J. Kaczynski, Sept. 1984,
al

Of Good Faith and Good Law: United States v. Leon and the
Military Justice System, Colonel FrancisA. Gilligan & Captain
Stephen J. Kaczynski, Nov. 1984, at 1.

Salvaging the Unsalvable Search: The Doctrine of Inevitable
Discovery, Captain Stephen J. Kaczynski, Aug. 1982, at 1.

EXPERT TESTIMONY

The Admissibility of False Confession Expert Testimony,
Magjor James R. Agar, 11, Aug. 1999, at 26.

-F-
FEDERAL COURTS

Legal Guideto Magistrate's Court, A, Captain John B. Garver,
11, Aug. 1987, at 27.

FEDERAL RULESOF EVIDENCE

Federal Rules of Evidence, The, Captain Paul C. Giannelli &
Major Francis A. Gilligan, Aug. 1975, at 12.

New Federal Rules of Evidence—Part |1, The, Captain Edward
J. Imwinkelried, May 1973, at 1.

New Federal Rules of Evidence—Part Ill, The, Captain
Edward J. Imwinkelried, June 1973, at 1.

New Federal Rulesof Evidence—Part IV, The, Captain Edward
J. Imwinkelried, July 1973, at 10.

New Federal Rules of Evidence, The, Captain Edward J.
Imwinkelried, Apr. 1973, at 3.
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FIFTH AMENDMENT, see also ARTICLE 31, U.C.M.J,;
SELF-INCRIMINATION

Are You Ready for Some Changes? Five Fresh Views of the
Fifth Amendment, Major Ralph H. Kohlmann, USMC, Mar.
1996, at 62.

Burdens of Proof in Fourth and Fifth Amendment Suppression
Cases Within the Military Justice System, Captain Jon W.
Stentz, Jan. 1989, at 26.

Estelle v. Smith and the Booker Inquiry, Captain Christopher
Wilson, May 1982, at 9.

McOmber’s Obituary: Do Not Write It Quite Yet, Mgjor Mark
David “Max” Maxwell, Sept. 1999, at 17.

Miranda Paradox, and Recent Developments in the Law of
Self-Incrimination, The, Magjor Timothy C. MacDonnell, May
2001, at 37.

Silenceis Golden: Recent Developmentsin Self-Incrimination
Law, Major Martin Sitler, USMC, May 1999, at 40.

Tales from the CAAF: The Continuing Burial of Article 31(b)
and the Brooding Omnipresence of the Voluntariness Doctrine,
Major Ralph H. Kohlmann, May 1997, at 3.

Tempia, Turner, McOmber, and the Military Rules of Evidence:
A Right to Counsel Trio with the New Look, Captain David A.
Schlueter, Apr. 1980, at 1.

The Viability of United States v. McOmber: Are Notice to
Counsel Requirements Dead or Alive?, Major Robert S. Hrvoj,
Sept. 1999, at 1.

United States v. Quillen: The Status of AAFES Store Detec-
tives, Captain Jody Prescott, June 1989, at 33.

Use of Compelled Testimony in Military Administrative Pro-
ceedings, Captain Thomas R. Folk, Aug. 1983, at 1.

Widening the Door: Recent Developments in Self-Incrimina-
tion, Mgjor Martin H. Sitler, USMC, Apr. 1998, at 93.

FINANCIAL DISCLOSURE

Due Diligencein Obtaining Financial Records, Captain Donald
W. Hitzeman, July 1990, at 39.

FINDINGS
Isthe Military Nonunanimous Finding of Guilty Still an Issue?,

Captain Richard J. Anderson & Keith E. Hunsucker, Oct. 1986,
at 57.

FINES

Defense Counsel's Guide to Fines, A, Major Michael K. Mill-
ard, June 1987, at 34.

Execution of Additional Confinement for Failureto Pay aFine,
Captain Carlton L. Jackson, July 1987, at 41.

FIRST AMENDMENT

Contemptuous Speech Against the President, Lieutenant Colo-
nel Michael J. Davidson, July 1999, at 1.

First Amendment—Revisited, The, Major Dennis M. Corrigan
& Lieutenant Steven Rose, Jan. 1976, at 7.

First Amendment Rights in the Military, Captain Bruce A.
Brown, Sept. 1979, at 19.

Flag Burning: An Offense Under the Uniform Code of Military
Justice?, Captain Jonathan F. Potter, Nov. 1990, at 21.

The Flag, the First Amendment, and the Military, Lieutenant
Colonel Michael J. Davidson, Aug. 2001, at 1.

Fourth Amendment and Urinalysis: Facts (and More Facts)
Make Cases, The, Major Walter M. Hudson, May 2000, at 17.

FOREIGN LAW

Korean Military Justice System, The, Captain In Soo Lee, June
1974, at 23.

Korean Military Justice System, The, Captain Jang-Han Leg,
Oct. 1986, at 37.

L ook at the English Barrister, A, Captain Nathan H. Mann, Feb.
1976, at 3.

FOREIGN MILITARY PERSONNEL

Legal Statusof Foreign Military Personnel in the United States,
The, Mgjor Manuel E.F. Supervielle, May 1994, at 3.

FOREIGN SEARCHES

American Presence at Foreign Searches, or “Trust Us, We're
Hereto Help You,” by Captain Stephen W. Bross, Oct. 1987, at
43.

FORGERY

Legal Efficacy: Fundamental Element in Forgery Cases, Cap-
tain Marcus A. Brinks, Jan. 1989, at 36.
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FOURTH AMENDMENT, seealso SEARCH AND
SEIZURE

Administrative Inspections in the Armed Forces After New
York v. Burger, Captain Jeffrey D. Smith, Aug. 1988, at 9.

Be It Ever So Humble, There's No Place Like Home, Mgjor
Stephen A. J. Eisenberg, Feb. 1980, at 28.

Bodily Evidence and Rule 312, M.R.E., Captain David A.
Schlueter, May 1980, at 35.

Burdens of Proof in Fourth and Fifth Amendment Suppression
Cases Within the Military Justice System, Captain Jon W.
Stentz, Jan. 1989, at 26.

C.0.M.A. and the Commander's Power to Authorize Searches:
A New Direction, Captain John F. Bender, July 1980, at 1.

Driving ‘Naked’; Privacy in Cyberspace; and Expansive ‘Pri-
mary Purpose’ Developments in Search and Seizure and Uri-
nalysis, Major Charles N. Pede, May 1997, at 20.

Everything You Always Wanted to Know About Terry
Stops—But Thought It Was a Violation of the Fourth Amend-
ment to Stop Someone and Ask, Mg or Wayne E. Anderson,
Feb. 1988, at 25.

Few New Developments in the Fourth Amendment, A, Major
Walter M. Hudson, Apr. 1999, at 25.

Fourth Amendment Practice and the Military Rules of Evi-
dence, Mgor Stephen A. J. Eisenberg, May 1980, at 30.

Fourth Amendment and Urinalysis: Facts (and More Facts)
Make Cases, The, Major Walter M. Hudson, May 2000, at 17.

Investigative Detentions for Purposes of Fingerprinting, Lieu-
tenant Colonel David A. Schlueter, Oct. 1988, at 10.

Is the Army's Urinalysis Program Constitutional Under the
Fourth Amendment in Light of von Raab and Skinner?: The
Defense Perspective, Cynthia D. Marino, Dec. 1990, at 12.

Muniz, Breseman, Craig, and the Right to Privacy in a Govern-
ment-Owned Desk, Captain David P. Arcuri, Jan. 1992, at 26.

New Developments in Search and Seizure: A Little Bit of
Everything, Major Michael R. Stahlman, May 2001, at 20.

New Developments in Search and Seizure and Urinalysis,
Major Charles N. Pede, Apr. 1998, at 80.

Practical Problems of Sobriety Checkpoints, Captain Mark E.
Piepmeier, Mar. 1992, at 15.

Problem of Custodial Questioning After Dunaway v. New
York, The, Captain Timothy J. Grendell, Sept. 1980, at 8.

Search and Seizure—Situations Where the Fourth Amendment
DoesNot Apply: A Guide for Commanders and Law Enforce-
ment Personnel, Major Gary J. Holland, June 1988, at 57.

Standing Revisited, Lieutenant Colonel Francis A. Gilligan,
Aug. 1979, at 20.

The Fourth Amendment and Urinalysis. Facts (and More
Facts) Make Cases, Major Walter M. Hudson, May 2000, at 17.

United States v. Quillen: The Status of AAFES Store Detec-
tives, Captain Jody Prescott, June 1989, at 33.

Update on Fourth Amendment Coverage |ssues—Katz Revis-
ited, Mgjor Wayne E. Anderson, Mar. 1987, at 9.

FRATERNIZATION, see also SEXUAL HARASSMENT

Fraternization After Clarke, Captain Ronald D. Vogt, May
1989, at 45.

“Fraternization” and the Enlisted Soldier: Some Consider-
ations for the Defense, Captain Karen S. Davis, Oct. 1985, at
27.

Password is “Common Sense”: The Army’s New Policy on
Senior-Subordinate Relationships, Major Michael J. Hargis,
The, Mar. 1999, at 12.

Rank Relationships: Charging Offenses Arising from Improper
Superior-Subordinate Relationships and Fraternization, Major
CharlesH. Rose 11, Apr. 2001, at 86.

FRAUD

Automatic Teller Fraud and Multiplicity, Captain Alfred H.
Novotne, July 1985, at 46.

Using Tax Information in the Investigation of Nontax Crimes,
Captain Nick Tancredi, Mar. 1986, at 26.

-G-
GAMBLING

Aces Over Eights—Pathological Gambling as a Criminal
Defense, Captain Michael J. Davidson, Nov. 1989, at 11.

GERMANY, see also EUROPE

Problem of Privileges for Local National Dependentsin Ger-
many, The, Major Richard E. Cumming & Captain Richard B.
Johns, Aug. 1976, at 4.

USAREUR Military Magistrate Program, Major Charles E.
Trant, Jan. 1986, at 38.
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USAREUR Regulation 27-9, “Misconduct by Civilians,” by
Captain James Kevin Lovejoy, June 1990, at 16.

-H-

HEARSAY, seealso EVIDENCE; MILITARY RULESOF
EVIDENCE

Child Abuse and Hearsay: Doing Away With the Unavailabil-
ity Rule, Jack W. Rickert, Nov. 1987, at 41.

Constitutional Parameters of Hearsay Evidence, The, Lieuten-
ant Colonel James B. Thwing, Dec. 1986, at 24.

Effective Use of Residual Hearsay, Captain Michael S. Child,
July 1985, at 24.

Forensic Reports and the Business Records Exception, Captain
Alfred H. Novotne, Dec. 1986, at 37.

Military Rule of Evidence 803(4): The Medical Treatment
Hearsay Exception and Trial Practice, Captain Marcus A.
Brinks, Jan. 1993, at 30.

Military Rule of Evidence 803(4)(B) and the Available Wit-
ness, Lieutenant Colonel Ferdinard D. Clervi, Nov. 1986, at 51.

Military Rules of Evidence: An Advocate's Tool, The, Captain
LeeD. Schinasi, May 1980, at 3.

Residual Hearsay Exception: An Overview for Defense Coun-
sel, The, Captain Deborah A. Hooper, July 1990, at 29.

Using Residual Hearsay, Captain Walter M. Hudson, Nov.
1993, at 3.

HISTORY

Early Instructions for Conducting Court-Martial Proceedings,
Colonel Frederick Bernays Wiener, Oct. 1972, at 1.

HOMICIDE
Aiding and Abetting Involuntary Manslaughter and Negligent
Homicide: An Unprincipled Extension of Principal Liability,
Major Frank W. Fountain, Nov. 1991, at 3.
“We Find the Accused (Guilty) (Not Guilty) of Homicide":
Toward aNew Definition of Death, Captain Stephen J. Kaczyn-
SKi, June 1982, at 1.

|-
IDENTIFICATION DNA

“Fingerprint”: A Guideto Admissibility, The, Captain Robert
R. Long, Jr., Oct. 1988, at 36.

DNA Fingerprinting: A Guide for Defense Counsel, Jonathan
Greenberg, Nov. 1989, at 16.

Eyewitness Identification: Expert Psychological Testimony in
Courts-Martial, Captain Brian X. Bush, July 1979, at 10.

Eyewitness Identification Under the Military Rules of Evi-
dence, Captain Richard H. Gasperini, May 1980, at 42.

IMMUNITY

Duty to Disclose Key Government Witness' Grant of Immunity,
Captain Stanley A. Millan, Jan. 1973, at 5.

Problems in Immunity for Military Witnesses, Captain Martin
B. Healy, Sept. 1986, at 21.

IMPEACHMENT

From Toro to Tome: Developments in the Timing Require-
ments for Substantive Use of Prior Consistent Statements,
Major Patrick D. O'Hare, May 1995, at 21.

Impeachment: An Overview, Major E. V. Kelley, Jr., Apr.
1987, at 12.

Impeachment by Contradiction, Lieutenant Colonel Charles H.
Giuntini, Aug. 1987, at 37.

Impeachment by Prior Conviction: Military Rule of Evidence
609, Major Lee D. Schinasi & Lieutenant Colonel Herbert
Green, Jan. 1981, at 1.

INFORMANTS

In Camera Hearings and the Informant Identity Privileges
Under Military Rule of Evidence 507, Mgjor Joseph A. Well-
ington, Feb. 1983, at 9.

I ssues Raised in the Prosecution of an Undercover Fence Oper-
ation Conducted by the U.S. Army Criminal Investigation
Command, Major Stephen Nypaver, I11, Apr. 1982, at 1.

INSANITY, seealso MENTAL RESPONSIBILITY

Building the Cuckoo's Nest, Captain Vaughan E. Taylor, June
1978, at 32.

Defense Counsel's Guide to Competency to Stand Trial, Cap-
tain Margaret A. McDevitt, Mar. 1988, at 33.

Defense Right to Psychiatric Assistance in Light of Ake v.
Oklahoma, The, Major Donald H. Dubia, Oct. 1987, at 15.

How Far is the Military Courtroom Door Closing for Defense
Expert Psychiatric Witnesses?, Captain Richard Anderson,
Sept. 1987, at 31.
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Insanity on Appeal, Captain Annamary Sullivan, Sept. 1987, at
40.

Mental Evaluations of an Accused Under the Military Rules of
Evidence: An Excellent Balance, Major Vincent P. Yustas,
May 1980, at 24.

Not Guilty—Only by Reason of Lack of Mental Responsihility,
Major Harry L. Williams, Jr., Jan. 1987, at 12.

Rule 302—An Unfair Balance, Captain Joseph E. Ross, Mar.
1981, at 5.

“Though this be madness, yet thereis method init”: A Practi-
tioner’s Guide to Mental Responsibility and Competency to
Stand Trial, Lieutenant Colonel Donna M. Wright, Sept. 1997,
at 18.

INSPECTIONS, see also SEARCH AND SEIZURE

Administrative Inspections in the Armed Forces After New
York v. Burger, Captain Jeffrey D. Smith, Aug. 1988, at 9.

Administrative Intrusions, Maor Ernest F. Peluso, Sept. 1985,
at 24.

Gate Search: Breaches in the Castl€'s Fortifications?, The,
Major Stephen A. J. Eisenberg & Captain Lawrence P. Levine,
Sept. 1979, at 5.

Inspections, Major Francis A. Gilligan, Nov. 1972, at 11.

Marihuana Dogs, Searches and Inspections—More Questions
Than Answers, Captain Gary F. Thorne, Dec. 1976, at 1.

Military Rule of Evidence 313(b), Major William L. Wallis,
July 1988, at 52.

Permissible Law Enforcement Discretion in Administrative
Searches, Major Wayne E. Anderson, Sept. 1987, at 26.

Probable Cause for “Shakedown” Generalized Barracks
Searches, Captain Peter D. P. Vint & Jeffrey Fayer, May 1986,
at 32.

United States v. Thomas and the Future of Unit Inspections,
Captain John S. Cooke, July 1976, at 1.

INSTRUCTIONS

Annual Review of Developments—1998, Lieutenant Colonel
Stephen R. Henley, and Lieutenant Colonel Donna M. Wright,
Mar. 1999, at 1.

Annual Review of Developments—1998, Lieutenant Colonel
Donna M. Wright and Lieutenant Colonel Stephen R. Henley,
Mar. 1999, at 1.

Annual Review of Developmentsin Instructions, Colonel Her-
bert Green, Apr. 1989, at 34.

Annual Review of Developmentsin Instructions, Colonel Her-
bert Green, Apr. 1990, at 47.

Annual Review of Developmentsin Instructions, Colonel Her-
bert Green, Apr. 1991, at 10.

Annual Review of Developmentsin Instructions, Colonel Her-
bert Green, Apr. 1992, at 23.

Annual Review of Developmentsin Instructions, Colonel Her-
bert Green, Mar. 1993, at 3.

Annua Review of Developments in Instructions, Lieutenant
Colonel Gary J. Holland & Magjor R. Peter Masterton, Apr.
1994, at 3.

Annua Review of Developments in Instructions, Lieutenant
Colonel Gary J. Holland & Major R. Peter Masterton, Mar.
1995, at 3.

Annual Review of Developmentsin Instructions (1995), Colo-
nel Gary J. Holland, Major R. Peter Masterton, and Major
Stephen R. Henley, Feb. 1996, at 3.

Annual Review of Developmentsin Instructions: 1996, Lieu-
tenant Colonel Lawrence M. Cuculic, Major William T. Barto,
and Mgjor Stephen R. Henley, May 1997, at 52.

Annual Review of Developmentsin Instructions: 1997, Lieu-
tenant Colonel Lawrence M. Cuculic & Lieutenant Colonel
Donna M. Wright, July 1998, at 39.

Annual Review of Developmentsin Instructions—1999, Colo-
nel Ferdinand D. Clervi, Lieutenant Colonel Stephen R. Hen-
ley, & Lieutenant Colonel DonnaM. Wright, Apr. 2000, at 108.

Annual Review of Developmentsin Instructions—1999, Lieu-
tenant Colonel Stephen R. Henley, Lieutenant Colonel Donna
M. Wright & Colonel Ferdinand D. Clervi, Apr. 2000, at 108.

Annual Review of Developmentsin Instructions—1999, Lieu-
tenant Colonel Donna M. Wright, Colonel Ferdinand D. Clervi
& Lieutenant Colonel Stephen R. Henley, Apr. 2000, at 108.

Annual Review of Developments on I nstructions—2000, Lieu-
tenant Colonel William T. Barto & Lieutenant Colonel Stephen
R. Henley, July 2001,at 1.

Annual Review of Developments on I nstructions—2000, Lieu-
tenant Colonel Stephen R. Henley & Lieutenant Colonel Will-
iam T. Barto, July 2001, at 1.

Instructions—An Often Overlooked Advocacy Tool, Major
Hansen, Oct. 1998, at 62.
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Military Rules of Evidence and the Military Judge, The, Lieu-
tenant Colonel Herbert Green, May 1980, at 47.

Recent Developments in Instructions, Colonel Herbert Green,
Mar. 1987, at 35.

Recent Developments in Instructions, Colonel Herbert Green,
Apr. 1988, at 46.

-J-
JUDGE ADVOCATES
Appellate Advocacy, Erwin N. Griswold, Oct. 1973, at 11.

Army Judiciary Today, The, Kenneth J. Hodson, Dec. 1971, at
6.

CID and the Judge Advocate in the Field—A Primer, Major
Stephen Nypaver, [11, Sept. 1990, at 4.

Check List of Post-Trial Review Errors, Captain Michael P.
LaHaye, Feb. 1976, at 16.

Improved JAG Field Offices and Courtrooms, Colonel Richard
J. Bednar, Mar. 1975, at 21.

Know Thy Client, Lieutenant Colonel Robert B. Smith, May
1975, at 11.

Realities of the Military Justice System, Captain Wayne T.
Crowder, Aug. 1974, at 35.

SJA Reviews and United States v. Goode, Captain Gary F.
Thorne, Nov. 1975, at 13.

Some Thoughts From the Disciplinary Barracks, Colonel
Lawrence Hansen, Aug. 1972, at 6.

Specia Skills of Advacacy, The, Honorable Warren E. Burger,
Feb. 1974, at 17.

Tipsand Observationsfromthe Trial Bench: The Sequel, Colo-
nel Gary J. Holland, Nov. 1995, at 3.

United States v. Rivas and United States v. Davis: Effective
Representation—Who Bears the Burden?, Major Norman Coo-
per, Feb. 1978, at 1.

JUDGES, seealso MILITARY JUDGES

Three is not Enough— Some Tentative Thoughts on the
Number of Judges on the United States Court of Military
Appeals, Captain Joel D. Miller, Sept. 1976, at 11.

United States Magistrate Judges and Their Role in Federal Lit-
igation, The Honorable Jacob Hagopian, Oct. 1999, at 1.

JUDICIAL NOTICE

Judicia Noticein Urinalysis Cases, Mg or Wayne E. Anderson,
Sept. 1988, at 19.

JURISDICTION, seealso ARTICLE 2, U.C.M J.

Area Court-Martial Jurisdiction in Korea, Lieutenant Colonel
Alfred F. Arquilla, Mar. 1985, at 29.

Army Government Appeals. Round Two, Captain Annamary
Sullivan, Dec. 1985, at 30.

COMA, Cops and Subject Matter Jurisdiction: Whatley to
Saulter to Conn, Major Norman G. Cooper, June 1979, at 22.

Constitution and the Criminally Accused Soldier: |sthe Door
Open or Closing?, The, Captain Scott A. Hancock, Nov. 1987,
at 28.

Continuing Jurisdiction Trial Court, The, Chief Judge Albert B.
Fletcher, Jr., Jan. 1976, at 5.

Court-Martial Cornerstone: Recent Developments in Jurisdic-
tion, The, Mgjor Martin Sitler, Apr. 2000, at 2.

Court of Military Appeals and the Military Justice Act of 1983:
An Incremental Step Towards Article 111 Status?, The, Captain
James P. Pottorff, May 1985, at 1.

Court of Military Appeals at a Glance, The, Major Glen D.
Lause, May 1981, at 15.

Court-Martial Cornerstone: Recent Developments in Jurisdic-
tion, Mgor Martin Sitler, USMC, Apr. 2000, at 2.

Criminal Offenses by Juveniles on the Federa Installation: A
Primer on 18 U.S.C. § 5032, Magjor Richard L. Palmatier, Jr.,
Jan. 1994, at 3.

Establishing Court-Martial Jurisdiction Over Off-Post Drug
Offenses, Captain Karen L. Taylor, Mar. 1987, at 40.

Guilty Pleas in the Absence of Jurisdiction—An Unanswered
Question, Major Charles L. Schwabe, Apr. 1979, at 12.

International Criminal Jurisdiction |ssues for the United States
Military, Captain Mark E. Eichelman, Aug. 2000, at 23.

I ssues Raised in the Prosecution of an Undercover Fence Oper-
ation Conducted by the U.S. Army Criminal Investigation
Command, Major Stephen Nypaver, I11, Apr. 1982, at 1.

Jurisdictional Issues at Trial and Beyond, Captain Gary F.
Thorne, Sept. 1980, at 15.

Legal Statusof Foreign Military Personnel in the United States,
The, Mgjor Manuel E.F. Supervielle, May 1994, at 3.
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Military Extraterritorial Jurisdiction Act: The Continuing
Problem of Criminal Jurisdiction over Civilians Accompanying
the Armed Forces Abroad—Problem Solved?, The, Glenn R.
Schmitt, Dec. 2000, at 1.

Military Justice Within the Reserve Components: A New
Chapter in RC Dealings with the UCMJ, Lieutenant Colonel
Carl T. Grasso, Oct. 1988, at 64.

Personal Jurisdiction Under Article 2, UCMJ Whither Russo,
Catlow, and Brown?, Captain David A. Schlueter, Dec. 1979, at
3.

Power to Prosecute: New Developments in Courts-Martial
Jurisdiction, The, Mgjor Martin H. Sitler, Apr. 1998, at 1.

Properly Convened Court—The Third L eg of the Jurisdictional
Tripod, A, Mgjor Jonathan P. Tomes, June 1981, at 3.

Recent Developments in Jurisdiction: |1s This the Dawn of the
Year of Jurisdiction?, Major Tyler J. Harder, Apr. 2001, at 2.

Recent Developments in the United States Court of Military
Appeals 1978-1979, Mgjor John K. Wallace, 111, June 1979, at
1

Recurring Theme: Problems of Court-Martial Jurisdiction
Over Inactive Reservists, A, Robert Gerwig, Aug. 1971, at 21.

Reserve Component Jurisdiction: New Powersfor the Reserve
Component Commander and New Responsibilities for the
Reserve Component Judge Advocate, Major Harry L. Will-
iams, Jr., July 1987, at 5.

Service Connection: A Bridge Over Troubled Waters, Part I,
Major James B. Thwing, May 1986, at 20.

Service Connection: A Bridge Over Troubled Waters, Part 11,
Major James B. Thwing, June 1986, at 26.

State Jurisdiction in Child Abuse Cases, Captain Richard S.
Estey, Feb. 1979, at 11.

Supreme Court Review of Decisions by the Court of Military
Appeals: The Legidative Background, Andrew S. Effron, Jan.
1985, at 59.

Top Ten Jurisdiction Hits of the 1998 Term: New Develop-
ments in Jurisdiction, The, Major Marty Sitler, USMC, Apr.
1999, at 2.

Trottier and the War Against Drugs: An Update, Captain
Ronald J. Schutz, Feb. 1983, at 20.

Turning Over a New Alef: A Modest Proposal, Lieutenant
Colonel Norman G. Cooper, Mar. 1982, at 8.

United Statesv. Alef: Punishing the Pleader for Sins of Subject
Matter Jurisdiction, Major Norman G. Cooper, Nov. 1977, at 1.

Wagner, Valadez, and Harrison: Definitive Enlistment Tril-
ogy?, Captain David A. Schlueter, Jan. 1979, at 4.

Waiver and Recall of Primary Concurrent Jurisdiction in Ger-
many, Captain Robin L. Davis, May 1988, at 30.

JUVENILE, seealso CHILDREN
Criminal Offenses by Juveniles on the Federa Installation: A
Primer on 18 U.S.C. § 5032, Major Richard L. Pamatier, Jr.,
Jan. 1994, at 3.

K-
KOREA

Area Court-Martial Jurisdiction in Korea, Lieutenant Colonel
Alfred F. Arquilla, Mar. 1985, at 29.

Korean Military Justice System, The, Captain In Soo Lee, June
1974, at 23.

Korean Military Justice System, The, Captain Jang-Han Leg,
Oct. 1986, at 37.

-L-
LAUTENBERG AMENDMENT

Lautenberg Amendment: Gun Control in the U.S. Army, The,
Captain John E. Gregory, Oct. 2000, at 3.

LAW OFFICE MANAGEMENT

Have Gavel: Will Travel . . . Air Force Style, Colonel Carl R.
Abrams, Aug. 1973, at 15.

Improved JAG Field Offices and Courtrooms, Colonel Richard
J. Bednar, Mar. 1975, at 21.

Innovations in Court Reporting and Post-Trial Processing,
Chief Warrant Officer Two Joseph C. Nawahine, Apr. 1974, at
8.

LITIGATION
New Developmentsin Military Capital Litigation: Four Cases

Highlight the Fundamentals, Major Paul H. Turney, May 2000,
at 103.

88 MAY 2002 THE ARMY LAWYER « DA PAM 27-50-352



MAGISTRATE

Federal Criminal Prosecutions on Military Installations, Part I:
Establishing the Fort Hood Program, Captain David J. Fletcher,
Aug. 1987, at 21.

Federal Criminal Prosecutionson Military Installations, Part I1:
Practice Pointers for the Military Attorney, Captain David J.
Fletcher, Sept. 1987, at 5.

Legal Guideto Magistrate's Court, A, Captain John B. Garver,
11, Aug. 1987, at 27.

Military Magistrate Program, The, Major Thomas R. Cuthbert,
May 1972, at 3.

USAREUR Military Magistrate Program, Major Charles E.
Trant, Jan. 1986, at 38.

United States v. Ezell: |Is the Commander A Magistrate?
Maybe, Captain John S. Cooke, Aug. 1979, at 9.

MAGISTRATE JUDGES

United States Magistrate Judges and Their Role in Federal Lit-
igation, The Honorable Jacob Hagopian, Oct. 1999, at 1.

MAIMING

Maiming as a Criminal Offense Under Military Law, Major
Eugene R. Milhizer, May 1991, at 5.

MANUAL FOR COURTSMARTIAL

1984 Manual for Courts-Martial: Significant Changes and
Potential 1ssues, The, TJAGSA Faculty, July 1984, at 1.

Amendmentsto the Manual for Courts-Martial, July 1998, at 1.

Analysis of the 1995 Amendments to the Manual for Courts-
Martial, Lieutenant Colonel Fred L. Borch, 111, Apr. 1995, at
19.

Analysis of Change 5 to the Manual for Courts-Martial, Colo-
nel Francis A. Gilligan & Major Thomas O. Mason, Oct. 1991,
at 68.

Analysis of Change 6 to the 1984 Manua for Courts-Martial,
Lieutenant Colonel Eugene R. Milhizer & Lieutenant Colonel
Thomas W. McShane, May 1994, at 40.

Analysis of Change 7 to the 1984 Manua for Courts-Martial,
Lieutenant Colonel Fred L. Borch, 111, Jan. 1995, at 22.

Highlights of the Military Justice Act of 1983, Mgor John S.
Cooke, Feb. 1984, at 40.

Military Justice and the Uniform Code of Military Justice,
Brigadier General (Retired) John S. Cooke, Mar. 2000, at 1.

Multiplicity Under the New Manual for Courts-Martial, Major
Joseph S. Uberman, June 1985, at 31.

Proposed Changes to Rules for Courts-Martial 804, 914a and
Military Rule of Evidence 611(D)(2): A Partial Step Towards
Compliance with the Child Victims' and Child Witnesses'
Rights Statute, Lieutenant David A. Berger, June 1999, at 19.

Reflections on Contemporary Sources of Military Law, H.
Lawrence Garrett, |11, Feb. 1987, at 38.

Uniform Code of Military Justicein Transition, The, The Hon-
orable Jacob Hagopian, Jul. 2000, at 1.

MARIJUANA (also spelled MARIHUANA); see also
DRUGS

Admissibility of Evidence Found by Marijuana Detection
Dogs, Captain Fredric |. Lederer & Second Lieutenant Calvin
M. Lederer, Apr. 1973, at 12.

Chain of Custody in Marihuana Cases, Major Lawrence J. San-
dell, Dec. 1974, at 6.

Marihuana Dogs, Searches and Inspections—More Questions
Than Answers, Captain Gary F. Thorne, Dec. 1976, at 1.

Marijuana Detection Dogs as an Instrument of Search: The
Real Question, Captain T. Barry Kingham, May 1973, at 10.

Marijuana Dog Searches After United States v. Unrue, Captain
Frederic |. Lederer & Second Lieutenant Calvin M. Lederer,
Dec. 1973, at 6.

Off-Post Use and Possession of Marijuana, Captain Thomas G
Tracy, Jan. 1974, at 8.

Possession of Narcotics and Other Drugs: The “Traces” The-
ory, Colonel Thomas M. Wells, Jan. 1972, at 4.

Tipsin Hemp Product Cases, Mgjor Hudson, Dec. 1998, at 30.
MEDIA

Case of the Famous Client: Effects of the Media on Ethics,
Influence, and Fair Trials, The, Major Jack B. Patrick, May
1988, at 24.

MENTAL HEALTH, seealso INSANITY

Aces Over Eights—Pathological Gambling as a Criminal
Defense, Captain Michael J. Davidson, Nov. 1989, at 11.

Building the Cuckoo's Nest, Captain Vaughan E. Taylor, June
1978, at 32.
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Defense Right to Psychiatric Assistance in Light of Ake v.
Oklahoma, The, Major Donald H. Dubia, Oct. 1987, at 15.

Estelle v. Smith and the Booker Inquiry, Captain Christopher
Wilson, May 1982, at 9.

Mental Health Treatment and Military Confinement, Captain
Gregory A. Gahm, Sept. 1989, at 14.

Rule 302—An Unfair Balance, Captain Joseph E. Ross, Mar.
1981, at 5.

Using the Cuckoo's Nest, Captain Vaughan E. Taylor, July
1979, at 1.

Vexatious Visitations: New Developmentsin the Sixth Amend-
ment Right to Counsel and Mental Responsibility, Mgor Edye
U. Moran, Apr. 1999, at 65.

“Vietnam Syndrome” Defense: A “G. I. Bill of Criminal
Rights’?, The, Samuel Pyeatt Menefee, Feb. 1985, at 1.

MENTAL RESPONSIBILITY/MENTAL COMPETENCY
seealso INSANITY

Pyrrhic Victories and Permutations: New Developmentsin the
Sixth Amendment, Discovery, and Mental Responsibility,
Major Edye U. Moran, Apr. 1998, at 106.

“Though this be madness, yet thereis method in it”: A Practi-
tioner’s Guide to Mental Responsibility and Competency to
Stand Trial, Lieutenant Colonel Donna M. Wright, Sept. 1997,
at 18.

Vexatious Visitations: New Devel opmentsin the Sixth Amend-
ment Right to Counsel and Mental Responsibility, Major Edye
U. Moran, Apr. 1999, at 65.

MILITARY INSTALLATIONS

Case of the Missing Crime or When Is a Speed Limit Not a
Speed Limit, The, Major Dennis M. Corrigan & Kit Hunter,
Aug. 1977, at 1.

Juvenile Delinquency on Military Installations, Lieutenant
Colonel William K. Suter, July 1975, at 3.

MILITARY JUDGE seealso JUDGES

Advocacy in Front of the Military Judge, Major Hudson, Nov.
1999, at 36.

Army Judiciary Today, The, Kenneth J. Hodson, Dec. 1971, at
6.

Disqualified Judge: Only aLittle Pregnant?, The, Captain Wil-
liam E. Slade, Mar. 1988, at 20.

Knowledge of the Effect of the Plea: Role of Both Military
Judge and Counsel, Captain John M. Nolan, Apr. 1975, at 16.

Military Judge: More Than a Mere Referee, The, Major Nor-
man G. Cooper, Aug. 1976, at 1.

Piercing the Judicial Veil: Judicial Disqualification in the Fed-
era and Military Systems, Paul Tyrrell, Apr. 1989, at 46.

Post-Trial Authority of the Military Judge, The, Major Randy
L. Woolf, Jan. 1991, at 27.

Recusal and Disqualification of the Military Judge, Major Gary
J. Holland, Apr. 1986, at 47.

Recusal: The Need for the Exercise of Sound Discretion, Cap-
tain John M. Nolan, May 1975, at 21.

Stipulations of Fact and the Military Judge, Colonel Herbert J.
Green, Feb. 1988, at 40.

U.S. Army Trial Judiciary—A Special Assignment, Lieutenant
Colonel Donald Morgan, June 1986, at 46.

MILITARY JUSTICE

Address to the 40th Judge Advocate Officer Graduate Course,
COMO Peter R. Partner, July 1992, at 3.

Analysis of Change 5 to the Manual for Courts-Martial, Colo-
nel Francis A. Gilligan & Magjor Thomas O. Mason, Oct. 1991,
at 68.

Annual Review of Developments—1998, Lieutenant Colonel
Stephen R. and Lieutenant Colonel Donna M. Wright, Mar.
1999, at 1.

“An Old Fashioned Crazy Quilt”: New Developments in the
Sixth Amendment, Discovery, Mental Responsibility, and Non-
judicial Punishment, Lieutenant Colonel Donna M. Wright,
Apr. 1997, at 72.

Appellate Review in the Military Justice System: Can It Be
Expedited?, Rear Admiral G H. P. Burdey, May 1978, at 19.

Are Courts-Martial Ready for Prime Time? Televised Testi-
mony and Other Developments in the Law of Confrontation,
Major Edward J. O’ Brien, May 2000, at 63.

Army Judiciary Today, The, Kenneth J. Hodson, Dec. 1971, at
6.

Attorney General's Law Day Address, Honorable Edward H.
Levi, July 1975, at 22.

Conducting Courts-Martial Rehearings, Captain Susan S. Gib-
son, Dec. 1991, at 9.
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Court Reporter Speaks . .
man, Jan. 1974, at 1.

., A, Specialist Seven Art Gunder-

Crime Victims Compensation: Fair Play for the Good Guy,
Captain Robert J. Dull & MyraWerrin, Nov. 1973, at 6.

Delivery of Legal Servicesin USAREUR: Lessons for All
Staff Judge Advocates, Colonel M. Scott Magers, Oct. 1986, at
3.

Down Into the Maelstrom: COMA Decides Carter, Captain
Gary L. Hausken, July 1988, at 45.

Foreword (Military Justice Symposium), Lieutenant Colonel
Lawrence J. Morris, Apr. 1997, at 4.

Foreword—21998 Military Justice Symposium—\Volumel, Apr.
1999, at 1.

General Prugh Addresses Army Commanders, Major General
George S. Prugh, Jan. 1972, at 1.

Impact of Recent Supreme Court Cases Upon the Military Jus-
tice System, Captain Stanley A. Millan, Mar. 1973, at 1.

Impact Statements for Military Justice Changes, Rear Admiral
William O. Miller, May 1978, at 9.

Issues Raised by Military Warrants, Major Francis A. Gilligan,
Aug. 1972, at 4.

Joint Defense Doctrine: Getting Your Story Straight in the
Mother of All Legal Minefields, The, Major Michael J. David-
son, June 1997, at 17.

Joint Use of Military Justice Assets: A Test Case, Mgjor Robert
M. Reade, Mar. 1989, at 21.

Judge Advocate General Conducts Sidebar With Army Young
Lawyer's Advisory Council, The, Captain Lee D. Schinasi,
May 1978, at 6.

Keystones of the Military Justice System: A Primer for Chiefs
of Justice, Mgjor Lawrence J. Morris, Oct. 1994, at 15.

Lessons in Military Law, Lieutenant Colonel David A. Fon-
tanella, Dec. 1971, at 8.

Long Way Since Houston: The Treatment of Blacksin the Mil-
itary Justice System, A, Colonel Ned E. Felder, Oct. 1987, at 8.

Military Justice and the Uniform Code of Military Justice,
Brigadier General (Retired) John S. Cooke, Mar. 2000, at 1.

Military Justice Automation, Major John R. Perrin, Feb. 1986,
at 24.

Military Justice Supervision—TJAG or COMA?, Rear Admi-
ral William O. Miller, Aug. 2000, at 1.

Military Justice Supervision—TJAG or COMA?, Rear Admi-
ral William O. Miller, May 1977, at 5.

Military Justice Symposium, TJAGSA Criminal Law Division,
Mar. 1996, at 3.

Military Justice: The Continuing Importance of Historical Per-
spective, Honorable Andrew S. Effron, June 2000, at 1.

Military Justice Tomorrow, Chief Judge Albert B. Fletcher, Jr.,
May 1978, at 13.

Of Good Faith and Good Law: United States v. Leon and the
Military Justice System, Colonel FrancisA. Gilligan & Captain
Stephen J. Kaczynski, Nov. 1984, at 1.

Practical Consequences of a Court-Martial Conviction, The,
Major Jeff Walker.

Practical Considerations in Trials by Courts-Martial, Colonel
Raymond C. McRorie, May 1988, at 46.

Practitioner's Guide to Race & Gender Neutrality in the Mili-
tary Courtroom, Major John I. Winn, May 1995, at 32.

Predicting Courts-Martial Results: Choose the Right Forum,
Major John E. Baker & Major William L. Wallis, June 1985, at
71

Public’s Right of Access to Pretrial Proceedings Versus the
Accused'sRight to aFair Trial, The, Mgjor Mark Kulish, Sept.
1998, at 1.

Realities of the Military Justice System, Captain Wayne T.
Crowder, Aug. 1974, at 35.

Role of the Fort Knox SJA Officein SCOC, The, Captain E. A.
Gates & Captain Vincent P. Yustas, May 1975, at 12.

Scarlet Letter and the Military Justice System, The, Mgjor Wil-
liam T. Barto, Aug. 1997, at 3.

Sexual Harassment and the Uniform Code of Military Justice:
A Primer for the Military Justice Practitioner, Mgjor William T.
Barto, July 1995, at 3.

SIDPERS: The Army's New Personnel Accounting System
and Its Effect Upon Military Justice, Captain Ronald L. Gallant,
Feb. 1975, at 5.

Some Comments on the Civilianization of Military Justice,
Robinson O. Everett, Sept. 1980, at 1.

Three Strikes and You Are Out—The Realities of Military and
State Criminal Record Reporting, Major
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Michael J. Hargis, Sept. 1995, at 3.

Training the Army in Military Justice and Law of War, Captain
Jack L. Meyer, Mar. 1984, at 1.

Using the Status of Forces Agreement to Incarcerate United
States Service Members on Behalf of Japan, Dec. 1996, at 3.

What Forum for Accomplishing Changein the Military Justice
System?, Mgor General Wilton B. Persons, Jr., May 1978, at
16.

MILITARY JUSTICE ACT

Court of Military Appeals and the Military Justice Act of 1983:
An Incremental Step Towards Article |11 Status?, The, Captain
James P. Pottorff, May 1985, at 1.

Highlights of the Military Justice Act of 1983, Mgjor John S.
Cooke, Feb. 1984, at 40.

Overview of the Military Justice Act of 1983 Advisory Com-
mission Report, An, Captain Kevin Thomas Lonergan, May
1985, at 35.

Post-Trial Submissions to the Convening Authority Under the
Military Justice Act of 1983, Andrew S. Effron, July 1984, at
59.

MILITARY RULESOF EVIDENCE, see also EVIDENCE

Admissibility of Polygraph Results Under the Military Rules of
Evidence, Lieutenant Commander D. M. Williams, Jr., June
1980, at 1.

Applying MRE 412: Should it be Used at Article 32 Hearings?,
Deborah L. Wood, July 1982, at 13.

Bodily Evidence and Rule 312, M.R.E., Captain David A.
Schlueter, May 1980, at 35.

Charting Scylla and Charybdis: A Guide for Military Judges
and Trial Counsel on Admitting Evidence of Other Crimes to
Prove Intent, Captain Karen V. Johnson, June 1990, at 31.

Clergy Privilege, The, Captain Michael J. Davidson, Aug.
1992, at 16.

C.0.M.A. and the Commander's Power to Authorize Searches:
A New Direction, Captain John F. Bender, July 1980, at 1.

Confidentiality: The Evidentiary Rule Versusthe Ethical Rule,
Magjor Gary J. Holland, May 1990, at 17.

Defending Against the “Paper Case,” by Captain Preston
Mitchell, Oct. 1988, at 31.

Deliberative Privilege Under M.R.E. 509, The, Mgjor Larry R.
Dean, Nov. 1981, at 1.

Developmentsin Evidence |11—The Final Chapter, Lieutenant
Colonel Stephen R. Henley, May 1998, at 1.

Effective Use of Residual Hearsay, Captain Michael S. Child,
July 1985, at 24.

Eyewitness Identification Under the Military Rules of Evi-
dence, Captain Richard H. Gasperini, May 1980, at 42.

Fourth Amendment Practice and the Military Rules of Evi-
dence, Mgor Stephen A. J. Eisenberg, May 1980, at 30.

From Toro to Tome: Developments in the Timing Require-
ments for Substantive Use of Prior Consistent Statements,
Major Patrick D. O’ Hare, May 1995, at 21.

Graymail and Grayhairs. The Classified and Official Informa-
tion Privileges Under the Military Rules of Evidence, Major
Stephen A. J. Eisenberg, Mar. 1981, at 9.

Impeachment by Prior Conviction: Military Rule of Evidence
609, Major Lee D. Schinasi & Lieutenant Colonel Herbert
Green, Jan. 1981, at 1.

In Camera Hearings and the Informant Identity Privileges
Under Military Rule of Evidence 507, Magjor Joseph A. Well-
ington, Feb. 1983, at 9.

Introducing Documentary Evidence, Captain Timothy A.
Raezer, Aug. 1985, at 30.

IsR.C.M. 1001(b)(5) Dead? An Analysis of Horner/Ohrt, Cap-
tain George R. Johnson, May 1990, at 44.

Litigating the Validity of Compulsory Urinalysis Inspections
Under Mil. R. Bvid. 313(b), Captain Craig E. Teller, Mar. 1986,
at 41.

Mental Evaluations of an Accused Under the Military Rules of
Evidence: An Excellent Balance, Major Vincent P. Yustas,
May 1980, at 24.

McOmber’s Obituary: Do Not Write It Quite Yet, Major Mark
David “Max” Maxwell, Sept. 1999, at 17.

Military Character: Relevant for All Seasons?, Lieutenant
Colonel James B. Thwing, May 1988, at 39.

Military Rule of Evidence 304(g)—The Corroboration Rule,
Lieutenant Colonel R. Wade Curtis, July 1987, at 35.

Military Rule of Evidence 313(b), Major William L. Wallis,
July 1988, at 52.
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Military Rule of Evidence 404(b): An Important Weaponinthe
Trial Counsel's Arsenal, Major James B. Thwing, Jan. 1985, at
46.

Military Rule of Evidence 410: The Pitfalls of Plea Negotia-
tions, Captain William H. Ibbotson, June 1988, at 32.

Rules of Evidence 413 and 414: Where Do We Go from Here?,
Major Francis P. King, Aug. 2000, at 4.

Military Rule of Evidence 608(b) and Contradictory Evidence:
The Truth-Seeking Process, Captain Stephen B. Pence, Feb.
1987, at 30.

Military Rule of Evidence 707 and the Art of Post-Polygraph
Interrogation: A Proposed Amendment to the Blanket Exclu-
sionary Rule, Major Scott E. Reid, Nov. 2001, at 1.

Military Rule of Evidence 801(d)(1)(B): In Search of aLittle
Consistency, Lieutenant Colonel Thomas C. Lane, June 1987,
at 33.

Military Rule of Evidence 803(4): The Medical Treatment
Hearsay Exception and Trial Practice, Captain Marcus A.
Brinks, Jan. 1993, at 30.

Military Rule of Evidence 803(24)(B) and the Available Wit-
ness, Lieutenant Colonel Ferdinard D. Clervi, Nov. 1986, at 51.

Military Rules of Evidence: An Advocate's Tool, The, Captain
LeeD. Schinasi, May 1980, at 3.

Military Rules of Evidence and the Military Judge, The, Lieu-
tenant Colonel Herbert Green, May 1980, at 47.

Military’s Psychotherapist-Patient Privilege, The: Benefit or
Bane for Military Accused?, Lieutenant Colonel R. Peter Mas-
terton, Nov. 2001, at 18.

Military's Rape Shield Rule: An Emerging Roadmap, The,
Lieutenant Commander Stephen Rose & Major Michael C.
Chapman, Feb. 1984, at 29.

New Developments in Evidence 1998—The Continuing Saga,
Major Victor M. Hansen, Apr. 1999, at 40.

New Developments in Evidence 1999, Major Victor M.
Hansen, Apr. 2000, at 54.

New Developments in Evidence 2000, Major Victor M.
Hansen, Apr. 2001, at 41.

Of Good Faith and Good Law: United States v. Leon and the
Military Justice System, Colonel FrancisA. Gilligan & Captain
Stephen J. Kaczynski, Nov. 1984, at 1.

Postcards from the Edge: Privileges, Profiles, Polygraphs, and
Other Developmentsin the Military Rules of Evidence, Major
Stephen R. Henley, Apr. 1997, at 92.

Previous Acquittals, Res Judicata, and Other Crimes Evidence
Under Military Rule of Evidence 404(b), Major Alan K. Hahn,
May 1983, at 1.

Proposed Changes to Rules for Courts-Martial 804, 914a and
Military Rule of Evidence 611(D)(2): A Partial Step Towards
Compliance with the Child Victims' and Child Witnesses’
Rights Statute, Lieutenant David A. Berger, June 1999, at 19.

Rape Shield: The Veil Extends to Sentencing, The, Captain
Robert R. Long, Jr. & Captain Stephen B. Pence, Oct. 1987, at
33.

Rule 302—An Unfair Balance, Captain Joseph E. Ross, Mar.
1981, at 5.

Rules of Evidence 413 and 414: Where Do We Go from Here?,
Major Francis P. King, Aug. 2000, at 4.

Saving the Best Laid Plans: Rules of the Road for Dealing with
Uncharged Misconduct Revealed During Providence Inquiries,
Major Ralph H. Kohlmann, USMC, Aug. 1996, at 3.

Suppression Motions Under the Military Rules of Evidence,
Major Owen D. Basham, May 1980, at 17.

Tempia, Turner, McOmber, and the Military Rules of Evidence:
A Right to Counsel Trio with the New Look, Captain David A.
Schlueter, Apr. 1980, at 1.

Use of Modus Operandi Evidence in Sex Offense Cases, Cap-
tain Michael S. Child, Feb. 1985, at 30.

Viability of United Statesv. McOmber: Are Noticeto Counsel
Requirements Dead or Alive?, The, Major Robert S. Hrvoj,
Sept. 1999, at 1.

What IsaPlan? Judicial Expansion of the Plan Theory of Mil-
itary Rule of Evidence 404(b) in Sexual Misconduct Cases,
Major Stephen T. Strong, June 1992, at 13.

What is the “Subterfuge Rule” of MRE 313(b) After United
States v. Taylor?, Major James W. Herring, Feb. 1996, at 24.

MOTIONS
Effective Motions Practice, Major Hansen, Feb. 2001, at 30.

Motion for a Partial Finding of Not Guilty, Captain Kenneth J.
Hanko, Aug. 1978, at 1.

Motions In Limine—An Often Neglected Common Law
Motion, Captain Anthony J. Siano, Jan. 1976, at 17.
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Suppression Motions Under the Military Rules of Evidence,
Major Owen D. Basham, May 1980, at 17.

Waiver of Motions in Pretrial Agreements, Captain Robert M.
Smith, Nov. 1986, at 10.

MULTIPLICITY

Automatic Teller Fraud and Multiplicity, Captain Alfred H.
Novotne, July 1985, at 46.

Blockburger Rule: A Trial by Battel, The, Captain Patrick J.
Cunningham, July 1986, at 57.

Larceny, Forgery, and Multiplicity, Colonel Herbert Green,
May 1987, at 41.

Multiplicity Melee: Relief in Sight, The, Captain Randy V.
Cargill, May 1990, at 29.

Multiplicity Under the New Manual for Courts-Martial, Major
Joseph S. Uberman, June 1985, at 31.
Multiplicity Update, Captain John J. Ryan, July 1987, at 29.

Trial Counsel's Guide to Multiplicity, Captain Timothy A.
Raezer, Apr. 1985, at 21.

United States v. Teters: More than Meets the Eye?, Lieutenant
Colonel Gary J. Holland & Major Willis C. Hunter, Jan. 1994,
at 16.

-N-
NIGERIA

Judicial System of Nigeria, The, Mgor Nannguhan Madza,
July 1987, at 20.

NONJUDICIAL PUNISHMENT, see also ARTICLE 15,
U.CM.J.

Defending the Apparently Indefensible Urinalysis Client in
Nonjudicial Proceedings, Captain Ronald W. Scott, Nov. 1986,
at 55.

Estelle v. Smith and the Booker Inquiry, Captain Christopher
Wilson, May 1982, at 9.

Facts, Trends and “Watchpoints’—Army Non-Judicial Punish-
ment, Captain Royal Daniel, I11 & Colonel John L. Costello, Jr.,
Dec. 1973, at 13.

Measure of Qualitative Changesin Commander Use of Nonju-
dicial Punishment and Courts-Martial, Captain Royal Daniel,
[l & Lieutenant Colonel John L. Costello, Jr., Feb. 1974, at 1.

NOTICE REQUIREMENTS

McOmber’s Obituary: Do Not Write It Quite Yet, Major Mark
David “Max” Maxwdll, Sept. 1999, at 17.

Much Ado About Nothing, Captain Eva Novak, Sept. 1987, at
45.

United Statesv. McOmber, A Brief Critique, Captain Fred Led-
erer, June 1976, at 5.

Viability of United Statesv. McOmber: Are Noticeto Counsel
Requirements Dead or Alive?, The, Major Robert S. Hrvoj,
Sept. 1999, at 1.

-O-
OATHS

Deliberative Privilege Under M.R.E. 509, The, Mgjor Larry R.
Dean, Nov. 1981, at 1.

“Oaths Are but Words, and Words but Wind,” by Major
Stephen A. J. Eisenberg, May 1981, at 7.

OBJECTIONS

Making and Responding to Objections, Major Allen, July 1999,
at 38.

OPENING STATEMENT
The Art of Storytelling, Major Sitler, Oct. 1999, at 30.

“It'sLike DgaVu All Over Again!” Yet Another Look at the
Opening Statement, Major Saunders, June 2000, at 34.

Opening Statement: An Opportunity for Effective Defense
Advocacy, Captain John R. Morris, Sept. 1986, at 10.

ORDERS

Lawfulness of Military Orders, The, Captain Frederic L. Borch,
[11, Dec. 1986, at 47.

-pP-
PAROLE

Army's Clemency and Parole Program in the Correctional
Environment: A Procedural Guide and Analysis, The, Major
Dennis L. Phillips, July 1986, at 18.

PAY AND ALLOWANCES

Effective Assistance of Counsel, Captain John A. Schaefer,
Oct. 1983, at 25.
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Effective Date of Forfeitures Adjudged in Capital Cases:
Receiving Pay on Death Row, Captain Michael E. Pfau & Cap-
tain Eugene R. Milhizer, Feb. 1983, at 27.

PERJURY

Client Perjury: Practical Suggestions for Defense Counsel,
Captain Alan D. Chute, Mar. 1986, at 52.

Client Perjury: A Guidefor Military Defense Counsel, Captain
Lawrence A. Gaydos, Sept. 1983, at 13.

Limiting Defense Counsel's Ethical Obligation to Disclose Cli-
ent Perjury Revealed After Adjournment: When Should the
“Conclusion of the Proceedings’ Occur?, Lieutenant Colonel
Thomas G Bowe, June 1993, at 27.

PERSONNEL, ENLISTED

Determining Unit “Membership” for Appointment of Enlisted
Personnel to Courts-Martial, Captain Richard P. Laverdure &
Captain Charles S. Arberg, Aug. 1984, at 15.

Disciplinary Infractions Involving Active Guard/Reserve
Enlisted Soldiers: Some Thoughts for Commanders and Judge
Advocates, Lieutenant Colonel Robert R. Baldwin, Mar. 1986,
av.

Disciplinary Infractions Involving USAR Enlisted Personnel:
Some Thoughts for Commanders and Judge Advocates, Major
Robert R. Baldwin & Major James E. McMenis, Feb. 1981, at
5.

Disciplinary Infractions Involving USAR Enlisted Personnel:
Some Thoughts for Commanders and Judge Advocates, Lieu-
tenant Colonel Robert R. Baldwin & Major JamesE. McMenis,
Mar. 1984, at 10.

“Fraternization” and the Enlisted Soldier: Some Consider-
ations for the Defense, Captain Karen S. Davis, Oct. 1985, at
27.

PERSONNEL, MILITARY

Constructive Enlistments: Alive and Well, Captain David A.
Schleuter, Nov. 1977, at 6.

Discharge Clemency After Appellate Review, Major Jack F.
Lane, Jr., Dec. 1978, at 5.

Filing of Administrative Reprimands in Official Personnel
Files, Lieutenant Colonel Kenneth A. Raby, May 1974, at 15.

Fraternization After Clarke, Captain Ronald D. Vogt, May
1989, at 45.

Reductions for Inefficiency: An Overlooked Tool, Major Gre-
gory O. Varo, Jan. 1979, at 14.

PERSONNEL, OFFICER

Officer Administrative Eliminations—A System in Disrepair,
Major D. Ben Tesdahl, June 1990, at 3.

Officer Eliminations. A Defense Perspective, Captain Ronald
K. Heuer, Aug. 1987, at 38.

Officer Eliminations The Emphasis on Quality, Major David
W. Wagner, Apr. 1984, at 9.

PLEAS

Article 63 Windfall, The, Captain Randy V. Cargill, Dec. 1989,
at 26.

Defense Concessions as a Trial Tactic, Captain Joseph A. Rus-
selburg, Sept. 1983, at 22.

Guilty Pleas in the Absence of Jurisdiction—An Unanswered
Question, Major Charles L. Schwabe, Apr. 1979, at 12.

Guilty Pleas in the Military—The Impact of Rule 11, Captain
Gary F. Thorne, Mar. 1976, at 3.

Knowledge of the Effect of the Plea: Role of Both Military
Judge and Counsel, Captain John M. Nolan, Apr. 1975, at 16.

Last Ditch Defense: Necessity and the Choice of Evils, The,
Major Marion E. Winter & Gordon R. Lindeen, |11, Dec. 1985,
at 33.

Military Rule of Evidence 410: The Pitfalls of Plea Negotia-
tions, Captain William H. Ibbotson, June 1988, at 32.

New Pretrial Agreement, A, Major Nancy Hunter, Oct. 1973, at
23.

Not Guilty—Only by Reason of Lack of Mental Responsibility,
Major Harry L. Williams, Jr., Jan. 1987, at 12.

Practical Considerations of United States v. Holt: Use of the
Accused's Answers During the Providence Inquiry as Substan-
tive Evidence, Captain James L. Pohl, Nov. 1988, at 20.

Pretrial Agreement Misconduct Provision: United States v.
Dawson, The, Mgjor Sanford W. Faulkner, Oct. 1981, at 1.

Providence Inquiry: Counsels' Continuing Responsibility to
Their Clients, Major E. V. Kelley, Jr., Sept. 1986, at 13.

Providence Inquiry: Trial Counsel's Role, The, Captain Randy
V. Cargill, June 1988, at 42.

United Statesv. Holt: The Use of Providence Inquiry Informa-
tion During Sentencing, Captain Jody M. Prescott, Apr. 1988,
at 34.
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Waiver of Rightsin a Pretrial Agreement, Captain David A.
Shaw, Dec. 1974, at 12.

POLYGRAPH

Admissibility of Polygraph Results Under the Military Rules of
Evidence, Lieutenant Colonel D. M. Williams, Jr., June 1980,
a1l

Innocent Man: The Accused Who Passes the Polygraph, An,
Captain Donna Chapin-Maizel, June 1985, at 66.

Military Rule of Evidence 707 and the Art of Post-Polygraph
Interrogation: A Proposed Amendment to the Blanket Exclu-
sionary Rule, Major Scott E. Reid, Nov. 2001, at 1.

Postcards from the Edge: Privileges, Profiles, Polygraphs, and
Other Developments in the Military Rules of Evidence, Major
Stephen R. Henley, Apr. 1997, at 92.

United Statesv. Gipson: A Leap Forward or Impetusfor a Step
Backward?, Captain Randy V. Cargill, Nov. 1988, at 27.

United States v. Gipson: Out of the Frye Pan, Into the Fire,
Major Craig P. Wittman, Oct. 1987, at 11.

POST TRAUMATIC STRESS DISORDER (PTSD)

Application and Use of Post-Traumatic Stress Disorder as a
Defense to Criminal Conduct, Captain Daniel E. Speir, June
1989, at 17.

“Vietnam Syndrome” Defense: A “G. I. Bill of Criminal
Rights’?, The, Samuel Pyeatt Menefee, Feb. 1985, at 1.

POST-TRIAL, seealso CLEMENCY

Army's Clemency and Parole Program in the Correctional
Environment: A Procedural Guide and Analysis, The, Major
Dennis L. Phillips, July 1986, at 18.

CAAF at a Crossroads: New Developments in Post-Trial Pro-
cessing, The, Lieutenant Colonel JamesK. Lovejoy, May 1998,
at 25.

CAAF Drives On: New Developments in Post-Trial Process-
ing, The, Major Michael J. Hargis, May 1999, at 63.

Check List of Post-Trial Review Errors, Captain Michael P.
LaHaye, Feb. 1976, at 16.

Continuing Problems in Case Processing, The, Captain Gary F.
Thorne, Apr. 1976, at 6.

Discharge Clemency After Appellate Review, Major Jack F.
Lane, Jr., Dec. 1978, at 5.

Dunlap Period: Some Research Assistance, The, Captain
Royal Daniel, I11, Nov. 1974, at 24.

Errorsin the Post-Trial Review, Captain William A. Poore, Oct.
1975, at 24.

Ineffective Assistance During the Post-Trial Stage, Captain
Stephanie C. Spahn, Nov. 1986, at 36.

Journey |s the Gift: Recent Developments in the Post-Trial
Process, The, Mgjor Timothy C. MacDonnell, May 2001, at 81.

“Just One More Thing . . .” and Other Thoughts on Recent
Developments in Post-Trial Processing, Lieutenant Colonel
Lawrence J. Morris, Apr. 1997, at 129.

New Developmentsin Posttrial: Once More Unto the Breach,
Dear Friends, Once More!, Major Timothy C. MacDonnell,
May 2000, at 90.

Post-Trial Authority of the Military Judge, The, Major Randy
L. Woolf, Jan. 1991, at 27.

Post-Trial Duties of Defense Counsel, Captain David A. Shaw,
Oct. 1974, at 23.

Post-Trial Proceedings, Major Jerry W. Peace, Oct. 1985, at 20.

Post-Trial Processing, Captain Joseph E. Ross, Feb. 1982, at
23.

Post-Trial Submissions to the Convening Authority Under the
Military Justice Act of 1983, Andrew S. Effron, July 1984, at
59.

Processing of Post-Trial Reviews, Lieutenant Colonel Donald
W. Hansen, Oct. 1975, at 22.

Reappraising the Legality of Post-Trial Interviews, Captain
Fredric |. Lederer, July 1977, at 12.

Relief From Court-Martial Sentences at the United States Dis-
ciplinary Barracks: The Disposition Board, Captain John V.
McCoy, July 1986, at 64.

Requestsfor Appellate Defense Counsel: 1ts Uses and Abuses,
Captain David A. Shaw, May 1975, at 20.

Some Goode News and Some Bad News, Major Adrian J.
Gravelle, Feb. 1979, at 1.

United Statesv. Clear: Good |dea—Bad Law, Major Eugene R.
Milhizer, June 1992, at 7.

PRETRIAL

Hunting for Snarks: Recent Developments in the Pretrial
Arena, Lieutenant Colonel John P. Saunders, Apr. 2001, at 14.

On Freedom’s Frontier: Significant Developments in Pretrial
and Trial Procedure, Major Gregory B. Coe, May 1999, at 1.
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Right to be Free From Pretrial Punishment, The, Major Ken-
neth H. Clevenger, Mar. 1986, at 19.

Public’'s Right of Access to Pretrial Proceedings Versus The
Accused'sRight to aFair Trial, The, Mgjor Mark Kulish, Sept.
1998, at 1.

PRETRIAL AGREEMENTS

Article 63 Windfall, The, Captain Randy V. Cargill, Dec. 1989,
at 26.

Attacking Stipulations of Fact Required by Pretrial Agree-
ments, Lieutenant Colonel Dayton M. Cramer, Feb. 1987, at 43.

Crowley: The Green Inquiry Lost in Appellate Limbo, Captain
Glen D. Lause, May 1979, at 10.

Emperor’s New Clothes: Development in Court-Martial Per-
sonnel, Pleas, and Pretrial Agreements, and Pretrial Procedures,
The, Mgjor John P. Saunders, Apr. 2000, at 14.

IsaPretrial Agreement Sentence Limitation a Reasonable Indi-
cation of the Fairness of an Adjudged Sentence?, Major Kath-
ryn F. Forrester, Nov. 1989, at 22.

New Pretrial Agreement, A, Major Nancy Hunter, Oct. 1973, at
23.

Pretrial Agreement Misconduct Provision: United States v.
Dawson, The, Mgjor Sanford W. Faulkner, Oct. 1981, at 1.

Pretrial Agreement Negotiations: A Defense Perspective, Cap-
tain R. Peter Masterton, Apr. 1990, at 28.

Stipulations of Fact and the Military Judge, Colonel Herbert J.
Green, Feb. 1988, at 40.

Waiver of Motions in Pretrial Agreements, Captain Robert M.
Smith, Nov. 1986, at 10.

Waiver of Rightsin a Pretrial Agreement, Captain David A.
Shaw, Dec. 1974, at 12.

PRETRIAL CONFINEMENT, see also PRETRIAL
RESTRAINT

Administrative Credit for Pretrial Restriction, Captain J.
Andrew Jackson, Nov. 1985, at 35.

Emperor’s New Clothes: Development in Court-Martial Per-
sonnel, Pleas, and Pretrial Agreements, and Pretrial Procedures,
The, Mgjor John P. Saunders, Apr. 2000, at 14.

Have You Heard? New Rules for Pretrial Confinement, Major
Norman G. Cooper, May 1977, at 21.

Pretrial Confinement: A Defense Perspective, Captain Stephen
J. Pfleger & Major Denise K. Vowell, Apr. 1990, at 36.

Pretrial Restraint and Pretrial Confinement, Major Patrick
Finnegan, Mar. 1985, at 15.

Re-interpreting the Rules: Recent Developments in Speedy
Trial and Pretrial Restraint, Lieutenant Colonel JamesK. Love-
joy, Apr. 1998, at 10.

Rule for Court-Martial 305 Issues in Unauthorized Absence
Cases Involving Civilian and Military Pretrial Confinement,
Commander James P. Winthrop, Nov. 2000, at 2.

“Something Old, Something New, Something Borrowed,
Something Blue’: Recent Developments in Pretrial and Trial
Procedure, Mgjor Gregory B. Coe, Apr. 1998, at 44.

Stockade Visitation Program, Major Robert H. McNeill, I,
May 1972, at 5.

USAREUR Military Magistrate Program, Major Charles E.
Trant, Jan. 1986, at 38.

PRETRIAL DELAY

United States v. Duncan: The United States Court of Military
Appeals Frowns on “Retroactive” Pretrial Delays, Major
Kevan F. Jacobson, May 1994, at 48.

PRETRIAL PREPARATION

Continuing Problemsin Case Processing, The, Captain Gary F.
Thorne, Apr. 1976, at 6.

Developments in the Duty to Disclose Evidence Favorable to
the Accused: United Statesv. Hart, Captain Patrick D. O'Hare,
July 1989, at 26.

Eye of the Maelstrom: Pretrial Preparation of Child Abuse
Cases, Part |, Mgjor James B. Thwing, May 1985, at 25.

Eye of the Maelstrom: Pretrial Preparation of Child Abuse
Cases, Part 11, Major James B. Thwing, June 1985, at 46.

Itis Not Just What You Ask, But How You Ask It:  The Art of
Building Rapport During Witness Interviews, Major MacDon-
nell, Aug. 1999, at 65.

To Write or Not to Write?: That Should Not Be A Question,
Major Coe, Sept. 1998, at 48.

PRETRIAL PROCEDURE
Emperor’s New Clothes: Development in Court-Martial Per-

sonnel, Pleas, and Pretrial Agreements, and Pretrial Procedures,
The, Mgjor John P. Saunders, Apr. 2000, at 14.
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“Something Old, Something New, Something Borrowed,
Something Blue”: Recent Developments in Pretrial and Trial
Procedure, Mgjor Gregory B. Coe, Apr. 1998, at 44

PRETRIAL RESTRAINT, seealso PRETRIAL
CONFINEMENT

Administrative Credit for Pretrial Restriction, Captain J.
Andrew Jackson, Nov. 1985, at 35.

Pretrial Restraint and Pretrial Confinement, Major Patrick
Finnegan, Mar. 1985, at 15.

Pretrial Restraint and Speedy Trial: Catch Up and Leap Ahead,
Major Michael J. Hargis, Apr. 1999, at 13.

Re-interpreting the Rules: Recent Developments in Speedy
Trial and Pretrial Restraint, Lieutenant Colonel JamesK. Love-
joy, Apr. 1998, at 10.

Restating Some Old Rules and Limiting Some Landmarks:
Recent Developments in Speedy Trial and Pretrial Restraint
Jurisprudence, Major Gregory B. Coe, Apr. 1997, at 25.

Right to be Free From Pretrial Punishment, The, Major Ken-
neth H. Clevenger, Mar. 1986, at 19.

“Something Old, Something New, Something Borrowed,
Something Blue”: Recent Developments in Pretrial and Trial
Procedure, Mgjor Gregory B. Coe, Apr. 1998, at 44.

Walking the Fine Line Between Promptness and Haste: Recent
Developments in Speedy Trial and Pretrial Restraint Jurispru-
dence, Mgjor Amy M. Frisk, Apr. 1997, at 14.

PRIVILEGES

Postcards from the Edge: Privileges, Profiles, Polygraphs, and
Other Developments in the Military Rules of Evidence, Major
Stephen R. Henley, Apr. 1997, at 92.

PROFESSIONAL RESPONSIBILITY, seealso ETHICS

ABA Informal Opinion 1474 and the Proposed Rules of Profes-
sional Conduct: Some Ethical Aspects of Military Law Prac-
tice, Colonel William S. Fulton, Jr., Mar. 1982, at 1.

Article 31(b) and the Defense Counsel Interview, Major John
B. McDaniel, May 1990, at 9.

Avoiding Conflicts of Interest in Trial Defense Practice, Cap-
tain Nancy A. Higgins, June 1990, at 24.

Case of the Famous Client: Effects of the Media on Ethics,
Influence, and Fair Trials, The, Major Jack B. Patrick, May
1988, at 24.

Client Perjury: A Guidefor Military Defense Counsel, Captain
Lawrence A. Gaydos, Sept. 1983, at 13.

Competency—A Less Assumed Presumption, Captain Gary F.
Thorne, Jan. 1975, at 21.

Confidentiality: The Evidentiary Rule Versusthe Ethical Rule,
Magjor Gary J. Holland, May 1990, at 17.

Effective Assistance of Counsel: Conflictsof Interestsand Pre-
trial Duty to Investigate, Captain Robert Burrell, June 1986, at
39.

Ethics of Trial Advocates, Captain John S. Cooke, Dec. 1977,
a1l

Hard Blows, But Not Foul—A Survey of Recent Significant
Cases Concerning Final Argument of Trial Counsel in Light of
the American Bar Association Standards, The Prosecution
Function, Captain Robert W. Reutiman, Jr., Apr. 1977, at 4.

Limiting Defense Counsel's Ethical Obligation to Disclose Cli-
ent Perjury Revealed After Adjournment: When Should the
“Conclusion of the Proceedings’ Occur?, Lieutenant Colonel
Thomas G Bowe, June 1993, at 27.

Military Legal Ethics: Perjury and the Prosecutor, Lieutenant
Colonel Donald W. Hansen, Nov. 1975, at 4.

Professional Responsibility: Peering Over the Shoulder of
Trial Attorneys, Major CharlesH. Rose |11, May 2001, at 11.

Proposed Rules of Professional Conduct: Critical Concernsfor
Military Lawyers, The, Captain Donald L. Burnett, Jr., Feb.
1987, at 19.

Prosecutorial Power, Abuse, and Misconduct, Captain William
J. Kilgalin, Apr. 1987, at 19.

Representing Co-Accused—A New Prospective on Conflicts
of Interests, Captain Gary F. Thorne, Jan. 1976, at 25.

PSYCHOTHERAPIST-PATIENT PRIVILEGE

Military’s Psychotherapist-Patient Privilege, The: Benefit or
Bane for Military Accused?, Lieutenant Colonel R. Peter Mas-
terton, Nov. 2001, at 18.

PUNISHMENTS

Defense Counsel's Guide to Fines, A, Major Michael K. Mill-
ard, June 1987, at 34.

Punitive Discharge—An Effective Punishment?, A, Captain
CharlesE. Lance, July 1976, at 25.

Right to be Free From Pretrial Punishment, The, Mgjor Ken-
neth H. Clevenger, Mar. 1986, at 19.
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School of the Soldier: Remedial Training or Prohibited Punish-
ment?, The, Captain Stephen J. Kaczynski, June 1981, at 17.

-R-
RACE RELATIONS

Batson v. Kentucky: Analysis and Military Application, Cap-
tain Martin D. Carpenter, May 1989, at 21.

Defense Counsel: An Important Factor in Race Relations and
the Military Judicial System, The, Captain David E. Graham,
May 1974, at 12.

Long Way Since Houston: The Treatment of Blacksin the Mil-
itary Justice System, A, Colonel Ned E. Felder, Oct. 1987, at 8.

RAPE

Applying MRE 412: Should it be Used at Article 32 Hearings?,
Deborah L. Wood, July 1982, at 13.

Complainant's Credibility: Expert Testimony and Rape
Trauma Syndrome, The, Captain Thomas J. Feeney, Sept. 1985,
at 33.

Death—An Excessive Penalty for Rape of a Child?, Lieutenant
Colonel Robert T. Jackson, Jr., Sept. 1986, at 37.

Effective Use of Rape Trauma Syndrome, Captain Michael S.
Child, Oct. 1985, at 11.

Indecent Acts as a Lesser-Included Offense of Rape, Major
Eugene R. Milhizer, May 1992, at 3.

Military's Rape Shield Rule: An Emerging Roadmap, The,
Lieutenant Colonel Stephen Rose & Major Michael C. Chap-
man, Feb. 1984, at 29.

Mistake of Fact: A Defense to Rape, Captain Donna L.
Wilkins, Dec. 1987, at 24.

Rape Shield: The Veil Extends to Sentencing, The, Captain
Raobert R. Long, Jr. & Captain Stephen B. Pence, Oct. 1987, at
33.

Rape Trauma Syndrome: Modifying the Rulesin Rape Prose-
cution Cases, Captain Maurice Portley, Nov. 1983, at 1.

Use of Modus Operandi Evidence in Sex Offense Cases, Cap-
tain Michael S. Child, Feb. 1985, at 30.

REDUCTIONS, see also PERSONNEL
Precluding the Automatic Application of the Administrative

Reduction Provision of Article 58a, UCMJ in Courts-Martial,
Captain Kathy J. M. Peluso, Nov. 1988, at 34.

Reductions for Inefficiency: An Overlooked Tool, Mgor Gre-
gory O. Varo, Jan. 1979, at 14.

RESERVES, see also NATIONAL GUARD

Disciplinary Infractions Involving Active Guard/Reserve
Enlisted Soldiers: Some Thoughts for Commanders and Judge
Advocates, Lieutenant Colonel Robert R. Baldwin, Mar. 1986,
av.

Disciplinary Infractions Involving USAR Enlisted Personnel:
Some Thoughts for Commanders and Judge Advocates, Lieu-
tenant Colonel Robert R. Baldwin & Major JamesE. McMenis,
Mar. 1984, at 10.

Disciplinary Infractions Involving USAR Enlisted Personnel:
Some Thoughts for Commanders and Judge Advocates, Major
Robert R. Baldwin & Major James E. McMenis, Feb. 1981, at
5.

Total Force Concept, Involuntary, Administrative Separation,
and Constitutional Due Process: Are Reservistson Active Duty
Still Second Class Citizens?, The, John A. Wickham, Oct.
2000, at 19.

Urinalysis Administrative Separation Boards in Reserve Com-
ponents, Major R. Peter Masterton and Captain James R. Stur-
divant, Apr. 1995, at 3.

RETRAINING BRIGADE

U.S. Army Retraining Brigade: A New Look, The, Captain
John L. Ross & Major Charles A. Zimmerman, June 1979, at
24.

RETRIALS

Distant Replay: Retrial of Charges After Appellate Dismissal,
Captain James M. Hohensee, Dec. 1987, at 22.

RULESOF EVIDENCE see MILITARY RULES OF
EVIDENCE; EVIDENCE

-S

SEARCH AND SEIZURE, see also FOURTH
AMENDMENT

Administrative Inspections in the Armed Forces After New
York v. Burger, Captain Jeffrey D. Smith, Aug. 1988, at 9.

Administrative Intrusions, Major Ernest F. Peluso, Sept. 1985,
at 24.

American Presence at Foreign Searches, or “Trust Us, We're
Hereto Help You,” by Captain Stephen W. Bross, Oct. 1987, at
43.
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Article 31 and the Involuntary Seizure of Body Fluids, An
Inquiry Into the Vitality of United States v. Ruiz, Lieutenant
Colonel Herbert Green, May 1981, at 1.

Be It Ever So Humble, There's No Place Like Home, Mgjor
Stephen A. J. Eisenberg, Feb. 1980, at 28.

Bodily Evidence and Rule 312, M.R.E., Captain David A.
Schlueter, May 1980, at 35.

Burdens of Proof in Fourth and Fifth Amendment Suppression
Cases Within the Military Justice System, Captain Jon W.
Stentz, Jan. 1989, at 26.

C.0.M.A. and the Commander's Power to Authorize Searches:
A New Direction, Captain John F. Bender, July 1980, at 1.

Canine Narcotics Detection in the Military: A Continuing
Bone of Contention?, Captain James P. Pottorff, Jr., July 1984,
at 73.

Citizen Informant, The, Lieutenant Colonel Herbert Green, Jan.
1982, at 1.

Court of Military Appeals at a Glance, The, Major Glen D.
Lause, May 1981, at 15.

Doing Away With the Exclusionary Rule, Mgjor FrancisA. Gil-
ligan & Captain Frederic |. Lederer, Aug. 1975, at 1.

Driving ‘Naked’; Privacy in Cyberspace; and Expansive ‘Pri-
mary Purpose’ Developments in Search and Seizure and Uri-
nalysis, Major Charles N. Pede, May 1997, at 20.

Dunaway v. New York: Is ThereaMilitary Application?, Cap-
tain Elizabeth W. Wallace, Oct. 1988, at 16.

Everything You Always Wanted to Know About Terry
Stops—But Thought It Was a Violation of the Fourth Amend-
ment to Stop Someone and Ask, Major Wayne E. Anderson,
Feb. 1988, at 25.

Examining the “Good Faith” Exception to the Exclusionary
Rule and Its Application to Commanders Search Authoriza-
tions, Captain Michael L. Stevens, June 1986, at 55.

Expectation of Privacy: A Two-Edged Sword as to Standing,
Major Francis A. Gilligan, Sept. 1973, at 4.

Few New Developments in the Fourth Amendment, A, Major
Walter M. Hudson, Apr. 1999, at 25.

Fourth Amendment Practice and the Military Rules of Evi-
dence, Mgor Stephen A. J. Eisenberg, May 1980, at 30.

Gate Search: Breaches in the Castl€'s Fortifications?, The,
Major Stephen A. J. Eisenberg & Captain Lawrence P. Levine,
Sept. 1979, at 5.

“Good Faith” Exception to the Commander's Search Authori-
zation: An Unwarranted Exception to a Warrantless Search,
The, Captain Frank W. Fountain, Aug. 1988, at 29.

Hell Hath No Fury Like. . . A Hostile Third Party Granting
Consent to Search, Major Stephen A. J. Eisenberg, May 1979,
a1l

In Search of the Automobile, Mgjor Ernest F. Peluso, Jan. 1986,
at 23.

Inevitable Discovery—Reprise, Captain Stephen J. Kaczynski,
Mar. 1983, at 21.

Inspections, Mg or Francis A. Gilligan, Nov. 1972, at 11.

Investigative Detentions for Purposes of Fingerprinting, Lieu-
tenant Colonel David A. Schlueter, Oct. 1988, at 10.

Marihuana Dogs, Searches and Inspections—More Questions
Than Answers, Captain Gary F. Thorne, Dec. 1976, at 1.

Military Rule of Evidence 313(b), Major William L. Wallis,
July 1988, at 52.

Muniz, Breseman, Craig, and the Right to Privacy in a Govern-
ment-Owned Desk, Captain David P. Arcuri, Jan. 1992, at 26.

New Developments in Search and Seizure and Urinalysis,
Major Charles N. Pede, Apr. 1998, at 80.

New Developments in Search and Seizure: A Little Bit of
Everything, Major Michael R. Stahiman, USMC, May 2001, at
20.

Nix v. Williams and the Inevitable Discovery Exception to the
Exclusionary Rule, Captain Stephen J. Kaczynski, Sept. 1984,
al

“Oaths Are but Words, and Words but Wind,” by Major
Stephen A. J. Eisenberg, May 1981, at 7.

Permissible Law Enforcement Discretion in Administrative
Searches, Mg or Wayne E. Anderson, Sept. 1987, at 26.

Piercing the “Twilight Zone” Between Detention and Appre-
hension, Major JamesB. Thwing & Captain Roger D. Washing-
ton, Oct. 1986, at 43.

Practical Problems of Sobriety Checkpoints, Captain Mark E.
Piepmeier, Mar. 1992, at 15.

Present But Unarticulated Probable Cause to Apprehend, Cap-
tain Kenneth H. Clevenger, Nov. 1981, at 7.
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Probable Cause for “Shakedown” Generalized Barracks
Searches, Captain Peter D. P. Vint & Jeffrey Fayer, May 1986,
at 32.

Problem of Custodial Questioning After Dunaway v. New
York, The, Captain Timothy J. Grendell, Sept. 1980, at 8.

Salvaging the Unsalvable Search: The Doctrine of Inevitable
Discovery, Captain Stephen J. Kaczynski, Aug. 1982, at 1.

Search and Seizure—Situations Where the Fourth Amendment
Does Not Apply: A Guide for Commanders and Law Enforce-
ment Personnel, Mgjor Gary J. Holland, June 1988, at 57.

Standing Revisited, Lieutenant Colonel Francis A. Gilligan,
Aug. 1979, at 20.

Stop, Look and Arrest 'Em, Captain Timothy J. Grendell, Sept.
1979, at 15.

USAREUR Military Magistrate Program, Major Charles E.
Trant, Jan. 1986, at 38.

Uncharged Misconduct on Sentencing: An Update, Captain
Stephen W. Bross, Feb. 1986, at 34.

United States v. Ezell: |Is the Commander A Magistrate?
Maybe, Captain John S. Cooke, Aug. 1979, at 9.

United States v. Quillen: The Status of AAFES Store Detec-
tives, Captain Jody Prescott, June 1989, at 33.

United States v. Thomas and the Future of Unit Inspections,
Captain John S. Cooke, July 1976, at 1.

Update on Fourth Amendment Coverage |ssues—Katz Revis-
ited, Mgjor Wayne E. Anderson, Mar. 1987, at 9.

What's Good for the Goose is Good for the Gander—Court-
Martial Procedure in Light of Franks v. Delaware, Major
Stephen A. J. Eisenberg, Dec. 1978, at 1.

SECURITY

“Secret Trials’: A Defense Perspective, Captain Debra D.
Stafford, Apr. 1988, at 24.

SELF-ADVOCACY seealso NONJUDICIAL
PUNISHMENT

Client as Advocatein Nonjudicial and Administrative Proceed-
ings, The, Captain Ronald W. Scott, Sept. 1987, at 49.

SELF-DEFENSE, see DEFENSE
Uses of Battered Person Evidence in Courts-Martial, Major
Richard B. O'Keeffe, Jr., Sept. 1993, at 3.

SELF-INCRIMINATION seealso FIFTH AMENDMENT:
ARTICLE 31, U.C.M.J.

Armor: Recent Development in Self-Incrimination, The,
Major Martin H. Sitler, USMC, May 2000, at 38.

Article 31 and the Involuntary Seizure of Body Fluids, An
Inquiry Into the Vitality of United States v. Ruiz, Lieutenant
Colonel Herbert Green, May 1981, at 1.

Article 31(b)—A New Cropin aFertile Field, Captain J. Frank
Burnette, Apr. 1986, at 32.

Article 31, UCMJ and Compelled Handwriting and Voice
Exemplars, Major John R. Howell, Nov. 1982, at 1.

Article 31(b) Warnings Revisited: The COMA Does a Double
Take, Mgjor Jeffrey L. Caddell, Sept. 1993, at 14.

Burger Court's Counter-Revolution in Criminal Procedure:
The Recent Decisions of the United States Supreme Court, The,
Charles H. Whitebread, June 1985, at 1.

Confessionsand Corroboration: Don't Let the* Corpus Delicti”
Climb Out of the Coffin, Captain Robert D. Higginbotham,
Nov. 1979, at 6.

Court of Military Appeals at a Glance, The, Major Glen D.
Lause, May 1981, at 15.

First Lee, Now Williams: Has The Shield of the Privilege
Against Self-Incrimination Become a Sword?, Captain Anne E.
Ehrsam, May 1989, at 30.

Interlocking Confessions in Courts-Martial, Captain James H.
Weise, Aug. 1982, at 11.

Invited Comment on a Defendant's Refusal to Testify in the
Wake of United States v. Robinson, Captain Joseph P. Falcone,
Aug. 1988, at 24.

McOmber’s Obituary: Do Not Write It Quite Yet, Major Mark
David “Max” Maxwell, Sept. 1999, at 17.

Miranda Paradox, and Recent Developments in the Law of
Self-Incrimination, The, Mgjor Timothy C. MacDonnell, May
2001, at 37.

Privilege Against Self-Incrimination of the Public Employeein
an Investigative Interview, The, Luther G. Jones, |11, Nov. 1985,
at 6.

Probationary and Excepted Service Employee Rightsin Disci-
plinary Actionsin the Wake of Cleveland School Board v. Lou-
dermill, Mgjor Gerard A. St. Amand, July 1985, at 1.

Right to Silence, the Right to Counsel, and the Unrelated
Offense, The, Captain Annamary Sullivan, Mar. 1987, at 30.

MAY 2002 THE ARMY LAWYER « DA PAM 27-50-352 101



Rule 302—An Unfair Balance, Captain Joseph E. Ross, Mar.
1981, at 5.

Silenceis Golden: Recent Developmentsin Self-Incrimination
Law, Mgor Martin H. Sitler, USMC, May 1999, at 40.

Tales from the CAAF: The Continuing Burial of Article 31(b)
and the Brooding Omnipresence of the Voluntariness Doctrine,
Magjor Ralph H. Kohlmann, May 1997, at 3.

Use of Compelled Testimony in Military Administrative Pro-
ceedings, Captain Thomas R. Folk, Aug. 1983, at 1.

Viability of United States v. McOmber:Are Notice to Counsel
Requirements Dead or Alive?, The, Major Robert S. Hrvgj,
Sept. 1999, at 1.

Widening the Door: Recent Developments in Self-Incrimina-
tion, Mgjor Martin H. Sitler, USMC, Apr. 1998, at 93.

Will the Suspect Please Speak Into the Microphone?, Captain
Robin L. Troxell & Captain Todd M. Bailey, May 1987, at 46.

SENTENCING seealso PUNISHMENTS

A Defense Perspective of Uncharged Misconduct Under
R.C.M. 1001(b)(4): What is Directly Related to an Offense?,
Captain Ralph L. Gonzalez, Sept. 1988, at 37.

ADAPCP Confidentiality Protections on Sentencing, Captain
Gregory B. Upton, Feb. 1989, at 44.

Administrative Credit for Pretrial Restriction, Captain J.
Andrew Jackson, Nov. 1985, at 35.

Army's Clemency and Parole Program in the Correctional
Environment: A Procedural Guide and Analysis, The, Major
Dennis L. Phillips, July 1986, at 18.

Blockburger Rule: A Trial by Battel, The, Captain Patrick J.
Cunningham, July 1986, at 57.

Clemency: A Useful Rehabilitation Tool, Captain David A.
Shaw, Aug. 1975, at 32.

Death—An Excessive Penalty for Rape of a Child?, Lieutenant
Colonel Robert T. Jackson, Jr., Sept. 1986, at 37.

Defense Counsel Argument on Sentence—Still an Advocate,
Captain David A. Shaw, Jan. 1975, at 21.

Defense Counsel Strategies for Dealing With a Client's Prior
Conviction at Trial, Captain George B. Thompson, Jr., Aug.
1986, at 66.

Defense Counsel's Guide to Competency to Stand Trial, Cap-
tain Margaret A. McDevitt, Mar. 1988, at 33.

Do Not Pass Go; Do Not Collect $200. . . Your Suspended
Sentence Has Been Vacated Pursuant to Article 72 UCMJ!,
Major Stephen A. J. Eisenberg, Jan. 1980, at 5.

Effective Assistance of Counsel During Sentencing, Major Eric
T. Franzen & Perry Oei, Oct. 1986, at 52.

Equitable Acquittals. Prediction and Preparation Prevent Post-
Panel Predicaments, Major Michael R. Smythers, Apr. 1986 at
3.

Evidence of Rehabilitative Potential and Evidencein Aggrava-
tion: Misused and Abused, Captain Lida A. S. Savonarola,
June 1987, at 25.

Evolving Military Law: Sentencesand Sentencing, Major Gen-
eral George S. Prugh, Dec. 1974, at 1.

General Deterrence Arguments, Major Owen Basham, Apr.
1979, at 5.

Giving Service Members the Credit They Deserve: A Review
of Sentencing Credit and Its Application, Major Michael G
Seidel, Aug. 1999, at 1.

Guilty Pleas in the Military—The Impact of Rule 11, Captain
Gary F. Thorne, Mar. 1976, at 3.

How Aggravating Can You Get? The Expanded Boundaries for
Admission of Aggravation Evidence Under R.C.M. 1001(b)(4),
Captain Michael S. Child, Feb. 1986, at 29.

IsR.C.M. 1001(b)(5) Dead? An Analysis of Horner/Ohrt, Cap-
tain George R. Johnson, May 1990, at 44.

IsaPretrial Agreement Sentence Limitation a Reasonable Indi-
cation of the Fairness of an Adjudged Sentence?, Major Kath-
ryn F. Forrester, Nov. 1989, at 22.

Issues in Capital Sentencing, Lieutenant Colonel Robert T.
Jackson, Jr., July 1986, at 54.

Mental Health Treatment and Military Confinement, Captain
Gregory A. Gahm, Sept. 1989, at 14.

Methodology for Analyzing Aggravation Evidence, A, Major
Larry A. Gaydos & Major Paul Capofari, July 1986, at 6.

New Developments in Sentencing, Major Norman F.J. Allen
[11, Apr. 1997, at 116.

New Developments in Sentencing: A Year of Fine Tuning,
Major Timothy C. MacDonnell, May 2000, at 78.

New Developments in Sentencing: The Fine Tuning Contin-
ues, but Can the Overhaul Be Far Behind?, Major Tyler J.
Harder, May 2001, at 67.
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Post Conviction Remedies, Captain Mary C. Cantrell, July
1988, at 38.

Practical Consequences of a Court-Martial Conviction, The,
Major Jeff Walker, Dec. 2001, at 1.

Practical Considerations of United States v. Holt: Use of the
Accused's Answers During the Providence Inquiry as Substan-
tive Evidence, Captain James L. Pohl, Nov. 1988, at 20.

Pre-Sentence Report: Preparing for the Second Half of the
Case, The, Captain CharlesR. Marvin, Jr. & Captain Russell S.
Jokinen, Feb. 1989, at 53.

Pretrial Agreement Negotiations: A Defense Perspective, Cap-
tain R. Peter Masterton, Apr. 1990, at 28.

Rape Shield: The Veil Extends to Sentencing, The, Captain
Robert R. Long, Jr. & Captain Stephen B. Pence, Oct. 1987, at
33.

Recent Devel opments in Sentencing, Major Norman F.J. Allen
11, May 1999, at 53.

Recent Developments in Sentencing Under the Uniform Code
of Military Justice, Mgjor Norman F.J. Allen, 111, May 1998, at
39.

Recent Developments in the Wake of United States v. Booker,
Captain John S. Cooke, Nov. 1978, at 4.

Relief From Court-Martial Sentences at the United States Dis-
ciplinary Barracks: The Disposition Board, Captain John V.
McCoy, July 1986, at 64.

Resolving the Ambiguity?: The Army Court Decides United
States v. Bowen, Captain Clay E. Donnigan, Apr. 1990, at 57.

Sentencing Argument: A Search for the Fountain of Truth,
The, Mgjor James B. Thwing, July 1986, at 35.

Sentence Arguments. A View From the Bench, Major Jody
Russelburg, Mar. 1986, at 50.

Sentence Credit Revisited at the Appellate Level, Captain Tim-
othy J. Saviano, Jan. 1990, at 22.

Sentence Proportionality Under Article 66, Captain Audrey H.
Liebross, July 1985, at 40.

Sentencing Evidence, Lieutenant Colonel Patrick P. Brown,
Mar. 1988, at 29.

Sentencing Guidelines for Courts-Martial: Some Arguments
Against Adoption, Lieutenant Colonel Craig S. Schwender,
Aug. 1988, at 33.

Sentencing Reform: Toward a More Uniform, Less Unin-
formed System of Court-Martial Sentencing, Major Russell W.
G. Grove, July 1988, at 26.

Uncharged Misconduct on Sentencing: An Update, Captain
Stephen W. Bross, Feb. 1986, at 34.

United Statesv. Clear: Good |dea—Bad Law, Major Eugene R.
Milhizer, June 1992, at 7.

United Statesv. Holt: The Use of Providence Inquiry Informa-
tion During Sentencing, Captain Jody M. Prescott, Apr. 1988,
at 34.

Use of a Clinical Psychologist During Sentencing in Child
Abuse Cases, Major Louis C. Cashiola, Apr. 1988, at 43.

Who's Afraid of Command Influence; or Can the Court of Mil-
itary Appeals Be This Wrong?, Colonel Craig S. Schwender,
Apr. 1992, at 19.

SEPARATIONS, see also ADMINISTRATIVE BOARDS

Administrative Separation from the Military: A Due Process
Analysis, Mgjor David S. Franke, Oct. 1990, at 11.

Administrative Separations: The Old Order Changeth, Captain
Frederic N. Smalkin, May 1974, at 6.

Advocacy at Administrative Boards: A Primer, Captain Will-
iam D. Turkula, July 1987, at 45.

Chapter 10 Discharges: Preventive Maintenance, Captain Nor-
man Goldberg, Dec. 1971, at 19.

Impact of Cost-Effectiveness Considerations Upon the Exer-
cise of Prosecutorial Discretion, The, Captain Gregory Bruce
English, Dec. 1977, at 21.

Officer Eliminations. A Defense Perspective, Captain Ronald
K. Heuer, Aug. 1987, at 38.

Urinalysis Administrative Separation Boards in Reserve Com-
ponents, Maor R. Peter Masterton & Captain James R. Sturdi-
vant, Apr. 1995, at 3.

Use of Compelled Testimony in Military Administrative Pro-
ceedings, Captain Thomas R. Folk, Aug. 1983, at 1.

SEXUAL HARASSMENT see also FRATERNIZATION
Sexual Harassment and the Uniform Code of Military Justice:

A Primer for the Military Justice Practitioner, Mgjor William T.
Barto, July 1995, at 3.
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SEXUAL MISCONDUCTS, see also RAPE

Indecent Acts as a Lesser-Included Offense of Rape, Major
Eugene R. Milhizer, May 1992, at 3.

What IsaPlan? Judicial Expansion of the Plan Theory of Mil-
itary Rule of Evidence 404(b) in Sexual Misconduct Cases,
Major Stephen T. Strong, June 1992, at 13.

SIXTH AMENDMENT, see also COUNSEL

Davis v. United States: Clarification Regarding Ambiguous
Counsel Requests, and an Invitation to Revisit Mirandal, Major
Ralph Kohlmann, USMC, Mar. 1995, at 26.

Denial of Delay: A Limitation on the Right to Civilian Counsel
in the Military, Captain Gregory A. McClelland, Jan. 1984, at
13.

Determination of Availability of Requested Individual Military
Counsel, The, Mgjor Leonard R. Piotrowski, Dec. 1976, at 6.

New Developmentsin Confrontation: Assessing the Impact of
Lilly v. Virginia, Lieutenant Colonel Edward J. O’ Brien, May
2001, at 52.

Pyrrhic Victories and Permutations. New Developmentsin the
Sixth Amendment, Discovery, and Mental Responsibility,
Major Edye U. Moran, Apr. 1998, at 106.

Serviceman's Right to Legal Representation, The, Lieutenant
Colonel Robert W. Debeau, Dec. 1972, at 5.

Sixth Amendment |ssues at the Article 32 Investigation, Major
Sarah Merck, Aug. 1990, at 17.

Tempia, Turner, McOmber, and the Military Rules of Evidence:
A Right to Counsel Trio with the New Look, Captain David A.
Schlueter, Apr. 1980, at 1.

Vexatious Visitations: New Developmentsin the Sixth Amend-
ment Right to Counsel and Mental Responsibility, Major Edye
U. Moran, Apr. 1999, at 65.

Viability of United Statesv. McOmber: Are Notice to Counsel
Requirements Dead or Alive?, The, Major Robert S. Hrvoj,
Sept. 1999, at 1.

Witness Production and the Right to Compul sory Process, Cap-
tain Richard H. Gasperini, Sept. 1980, at 22.

SPEECH, seealso FIRST AMENDMENT

Contemptuous Speech Against the President, Lieutenant Colo-
nel Michael J. Davidson, Jul. 1999, at 1.

SPEECHES
Appellate Advocacy, Erwin N. Griswold, Oct. 1973, at 11.

Army Judiciary Today, The, Kenneth J. Hodson, Dec. 1971, at
6.

Continuing Jurisdiction Trial Court, The, Chief Judge Albert B.
Fletcher, Jr., Jan. 1976, at 5.

Drug Use and Abuse in the Army, Brigadier General Robert G.
Gard, Jr., Dec. 1971, at 1.

Evolving Military Law: Sentencesand Sentencing, Major Gen-
eral George S. Prugh, Dec. 1974, at 1.

Korean Military Justice System, The, Captain In Soo Lee, June
1974, at 23.

Military Justice Tomorrow, Chief Judge Albert B. Fletcher, Jr.,
May 1978, at 13.

Military Justice Supervision—TJAG or COMA?, Rear Admi-
ral William O. Miller, May 1977, at 5.

Military Legal Ethics: Perjury and the Prosecutor, Lieutenant
Colonel Donald W. Hansen, Nov. 1975, at 4.

Some Comments on the Civilianization of Military Justice,
Robinson O. Everett, Sept. 1980, at 1.

What Forum for Accomplishing Changein the Military Justice
System?, Maor General Wilton B. Persons, Jr., May 1978, at
16.

SPEEDY TRIAL

Article 98 and Speedy Trials—A Nexus Revived?, Captain
Gary F. Thorne, July 1976, at 8.

Litigating Speedy Trial, Lieutenant Colonel Ronald M. Hold-
away, July 1974, at 11.

New Speedy Trial Guidelines Promulgated, Captain Merle F.
Wilberding, Feb. 1972, at 1.

Pretrial Restraint and Speedy Trial: Catch Up and Leap Ahead,
Major Michael J. Hargis, Apr. 1999, at 13.

Re-interpreting the Rules: Recent Developments in Speedy
Trial and Pretrial Restraint, Lieutenant Colonel JamesK. Love-
joy, Apr. 1998, at 10.

Restating Some Old Rules and Limiting Some Landmarks:
Recent Developments in Speedy Trial and Pretrial Restraint
Jurisprudence, Major Gregory B. Coe, Apr. 1997, at 25.

Speedy Trial, Major Francis A. Gilligan, Oct. 1975, at 1.
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Time Is of the Essence: A Defense Counsel's Guide to Speedy
Trial Motions, Captain Thomas W. Dworschak, June 1988, at
29.

United States v. Duncan: The United States Court of Military
Appeals Frowns on “Retroactive” Pretrial Delays, Major
Kevan F. Jacobson, May 1994, at 48.

Walking the Fine Line Between Promptness and Haste: Recent
Developments in Speedy Trial and Pretrial Restraint Jurispru-
dence, Mgjor Amy M. Frisk, Apr. 1997, at 14.

SPOUSE ABUSE

CrimeintheHome, Lieutenant Colonel Alfred F. Arquilla, Apr.
1988, at 3.

STIPULATIONS

Attacking Stipulations of Fact Required by Pretrial Agree-
ments, Lieutenant Colonel Dayton M. Cramer, Feb. 1987, at 43.

Defense Concessions as a Tria Tactic, Captain Joseph A. Rus-
selburg, Sept. 1983, at 22.

Stipulations of Fact and the Military Judge, Colonel Herbert J.
Green, Feb. 1988, at 40.

SUBPOENAS

Department of Defense Inspector General Subpoena, Major
Stephen Nypaver, 111, Mar. 1989, at 17.

Recalcitrant Witness, The, Lieutenant Colonel Michael B.
Kearns, Jan. 1987, at 30.

Witness Production Revisited, Major Richard H. Gasperini,
Aug. 1981, at 1.

SUPREME COURT, U.S.

Burger Court's Counter—Revolution in Criminal Procedure:
The Recent Decisions of the United States Supreme Court, The,
Charles H. Whitebread, June 1985, at 1.

Criminal Law Note—Recent Supreme Court Decisions, Major
Patrick Finnegan, May 1985, at 17.

Estelle v. Smith and the Booker Inquiry, Captain Christopher
Wilson, May 1982, at 9.

Impact of Recent Supreme Court Cases Upon the Military Jus-
tice System, Captain Stanley A. Millan, Mar. 1973, at 1.

Military Supreme Court Practice, Defense Appellate Division
& Major Robert M. Ott, Jan. 1985, at 63.

Military, Religion, and Judicial Review: The Supreme Court's
Decision in Goldman v. Weinberger, The, Major Thomas R.
Folk, Nov. 1986, at 5.

Review of Supreme Court Cases Decided During the October
1985 Term: Part1l, A, Captain Lorraine Lee & Perry Oei, Mar.
1987, at 24.

Review of Supreme Court Cases Decided During the October
1985 Term, A, Captain Lorraine Lee, July 1986, at 45.

Supreme Court—1989 Term, Colonel Francis A. Gilligan &
Lieutenant Colonel Stephen D. Smith, Apr. 1990, at 87.

Supreme Court—21989 Term, Part |1, Colonel Francis A. Gilli-
gan & Lieutenant Colonel Stephen D. Smith, May 1990, at 85.

Supreme Court—1989 Term, Part |11, Colonel FrancisA. Gilli-
gan & Lieutenant Colonel Stephen D. Smith, June 1990, at 77.

Supreme Court—1989 Term, Part 1V, Colonel Francis A. Gilli-
gan & Lieutenant Colonel Stephen D. Smith, Aug. 1990, at 53.

Supreme Court—1989 Term, Part V, Colonel Francis A. Gilli-
gan & Lieutenant Colonel Stephen D. Smith, Sept. 1990, at 54.

Supreme Court—1989 Term, Part VI, Colonel FrancisA. Gilli-
gan & Lieutenant Colonel Stephen D. Smith, Nov. 1990, at 58.

Supreme Court—1990 Term, Part |, Colonel Francis A. Gilli-
gan, Lieutenant Colonel Stephen D. Smith, & Major Andrew S.
Effron, Mar. 1991, at 76.

Supreme Court—1990 Term, Part |1, Colonel Francis A. Gilli-
gan & Lieutenant Colonel Stephen D. Smith, June 1991, at 58.

Supreme Court—1990 Term, Parts 11 and IV, Colonel Francis
A. Gilligan & Colonel Stephen D. Smith, July 1991, at 50.

Supreme Court—1990 Term, Part V, Colonel Francis A. Gilli-
gan & Lieutenant Colonel Stephen D. Smith, Aug. 1991, at 52.

Supreme Court—1990 Term, Part VI, Colonel FrancisA. Gilli-
gan, Lieutenant Colonel Stephen D. Smith, & Major ThomasO.
Mason, Sept. 1991, at 46.

Supreme Court Review, Captain Stephen Buescher, Sept. 1972,
a 2.

Supreme Court Review of Decisions by the Court of Military
Appeals: The Legidative Background, Andrew S. Effron, Jan.
1985, at 59.

Unjust Conviction: There is a Way Out, Captain Bryant G
Snee, Feb. 1988, at 45.
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-T-
TESTIMONY, seealso WITNESS

Are Courts-Martial Ready fro Prime Time? Televised Testi-
mony and Other Developments in the Law of Confrontation,
Major Edward J. O’ Brien, May 2000, at 63.

Admissibility of Videotaped Testimony at Courts-Martial, The,
Captain Paula C. Juba, May 1991, at 21.

Complainant's Credibility: Expert Testimony and Rape
Trauma Syndrome, The, Captain Thomas J. Feeney, Sept. 1985,
at 33.

Corroboration of Accomplice Testimony: The Military Rule,
Captain Kurt J. Fischer, May 1986, at 48.

Eyewitness Identification: Expert Psychological Testimony in
Courts-Martial, Captain Brian X. Bush, July 1979, at 10.

Invited Comment on a Defendant's Refusal to Testify in the
Wake of United States v. Robinson, Captain Joseph P. Falcone,
Aug. 1988, at 24.

Military Rule of Evidence 608(b) and Contradictory Evidence:
The Truth-Seeking Process, Captain Stephen B. Pence, Feb.
1987, at 30.

Preparing Witnesses For Trial—A Methodology for New Judge
Advocates, Captain Alan K. Hahn, July 1982, at 1.

Protecting the Child Witness: Avoiding Physical Confrontation
With the Accused, Captain David F. Abernathy, Nov. 1985, at
23.

Sequestration of Witnesses—Recent Devel opments Regarding
Military Rule of Evidence 615, Captain James K. Reed, May
1989, at 37.

Television Comesto Court, Mgjor Leonard R. Piotrowski, Nov.
1974, at 1.

Two-Witness Rule in Falsification Offenses. Going, Going,
But Still Not Gone, The, Lieutenant Commander Mary T. Hall,
May 1989, at 11.

Use of Article 32 Testimony at Trial—A New Peril for Defense
Counsel, Captain Mark Cremin, Jan. 1991, at 35.

Working With Child Abuse Victims, Captain Vito A. Clementi,
May 1988, at 36.

TITLE BLOCK, see also CRIMINAL INVESTIGATION
COMMAND

CID ROI: Your Client and the Title Block, Captain Paul M.
Peterson, Oct. 1987, at 49.

CID Titling Process—Founded or Unfounded?, The, Magjor
Patricia A. Ham, Aug. 1998, at 1.

TRIAL DEFENSE SERVICE

Defense Function, The: The Role of the U.S. Army Trial
Defense Service, Lieutenant Colonel R. Peter Masterton, Mar.
2001, at 1.

TRIAL JUDICIARY

U.S. Army Trial Judiciary—A Special Assignment, Lieutenant
Colonel Donald Morgan, June 1986, at 46.

TRIAL PRACTICE

Absentee Alphabet Soup: AWOL, DFR, and PCF, Major Paul
Capofari, Feb. 1989, at 57.

Advocacy at Administrative Boards: A Primer, Captain Will-
iam D. Turkula, July 1987, at 45.

Avoidable Appellate Issues—The Art of Protecting the Record,
Captain Timothy J. Saviano, Nov. 1990, at 27.

Basic Details of Trial Preparation, Lieutenant Colonel Michael
B. Kearns, June 1988, at 41.

Defense Concessions as a Trial Tactic, Captain Joseph A. Rus-
selburg, Sept. 1983, at 22.

Defense Counsel Strategies for Dealing With a Client's Prior
Conviction at Trial, Captain George B. Thompson, Jr., Aug.
1986, at 66.

Defense Counsel's Guide to Competency to Stand Trial, Cap-
tain Margaret A. McDevitt, Mar. 1988, at 33.

Defense Strategies and Perspectives Concerning the Assimila-
tive Crimes Act, Captain Kevin Thomas L onergan, Aug. 1986,
at 57.

Eye of the Maelstrom: Pretrial Preparation of Child Abuse
Cases, Part |, Mgjor James B. Thwing, May 1985, at 25.

Eye of the Maelstrom: Pretrial Preparation of Child Abuse
Cases, Part 11, Major James B. Thwing, June 1985, at 46.

Federal Criminal Prosecutions on Military Installations, Part |:
Establishing the Fort Hood Program, Captain David J. Fletcher,
Aug. 1987, at 21.

Federal Criminal Prosecutionson Military Installations, Part I1:
Practice Pointers for the Military Attorney, Captain David J.
Fletcher, Sept. 1987, at 5.

General Deterrence Arguments, Major Owen Basham, Apr.
1979, at 5.
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Ineffective Assistance of Counsel: Practical Guidance for New
Defense Counsel, Lieutenant Colonel John P. Ley, May 1992,
at 21.

Involuntary Mangaughter and Drug Overdose Deaths: A Pro-
posed Methodology, Major Eugene R. Milhizer, Mar. 1989, at
10.

Military Trial Lawyers. Some Observations, Lieutenant Colo-
nel Thomas C. Lane, Dec. 1986, at 45.

Opening Statement: An Opportunity for Effective Defense
Advacacy, Captain John R. Morris, Sept. 1986, at 10.

Piercing the Judicial Veil: Judicial Disqualification in the Fed-
eral and Military Systems, Paul Tyrrell, Apr. 1989, at 46.

Practical Aspects of Trying Cases Involving Classified Infor-
mation, Major Joseph A. Woodruff, June 1986, at 50.

Practical Considerations in Trials by Courts-Martial, Colonel
Raymond C. McRorie, May 1988, at 46.

Preliminary Case Diagnosis by Counsel (A Cookbook
Approach for Juris Doctors), Colonel John F. Naughton, July
1988, at 50.

Preparing Witnesses For Tria—A Methodology for New Judge
Advocates, Captain Alan K. Hahn, July 1982, at 1.

Preparing to Defend a Soldier Accused of Child Sexual Abuse
Offenses, Captain Patrick J. Bailey, Feb. 1986, at 44.

Previous Acquittals, Res Judicata, and Other Crimes Evidence
Under Military Rule of Evidence 404(b), Mgor Alan K. Hahn,
May 1983, at 1.

Prosecutorial Power, Abuse, and Misconduct, Captain William
J. Kilgalin, Apr. 1987, at 19.

Role of Chiefs of Military Justice as Coaches of Trial Counsel,
The, Colonel Dennis F. Coupe & Major Charles E. Trant, Aug.
1987, at 5.

Sentencing Argument: A Search for the Fountain of Truth,
The, Mgjor James B. Thwing, July 1986, at 35.

Some Thoughts on Trying Cases, Lieutenant Colonel Herbert
Green, Jan. 1980, at 1.

Thinking About Due Process, Major Richard D. Rosen, Mar.
1988, at 3.

Time Is of the Essence: A Defense Counsel's Guide to Speedy
Trial Motions, Captain Thomas W. Dworschak, June 1988, at
29.

Trial Advocacy—Success Defined by Diligent and Meticulous
Preparation, Lieutenant Colonel Lawrence M. Cuculic, Oct.
1997, at 4.

Trial Counsel's Guide to Multiplicity, Captain Timothy A.
Raezer, Apr. 1985, at 21.

Trial Problems to Avoid, Lieutenant Colonel Michael B.
Kearns, Feb. 1986, at 43.

TRIAL PROCEDURE
Giving Service Members the Credit They Deserve: A Review
of Sentencing Credit and Its Application, Major Michael G.
Seidel, Aug. 1999, at 1.

New Developments in Sentencing: A Year of Fine Tuning,
Major Timothy C. MacDonnell, May 2000, at 78.

On Freedom’s Frontier: Significant Developments in Pretrial
and Trial Procedure, Major Gregory B. Coe, May 1999, at 1.

“Something Old, Something New, Something Borrowed,
Something Blue”: Recent Developments in Pretrial and Trial
Procedure, Mgjor Gregory B. Coe, Apr. 1998, at 44.

-U-
UNCHARGED MISCONDUCT
A Defense Perspective of Uncharged Misconduct Under
R.C.M. 1001(b)(4): What is Directly Related to an Offense?,
Captain Ralph L. Gonzalez, Sept. 1988, at 37.

Officer Eliminations—The Emphasis on Quality, Major David
W. Wagner, Apr. 1984, at 9.

Pretrial Agreement Misconduct Provision: United States v.
Dawson, The, Mgjor Sanford W. Faulkner, Oct. 1981, at 1.

Uncharged Misconduct, Colonel Francis A. Gilligan, Jan.
1985, at 1.

Uncharged Misconduct: Dangerous Waters, Captain Robert W.
Youmans, Aug. 1979, at 1.

Uncharged Misconduct: Towards a New Standard of Proof?,
Lieutenant Colonel James B. Thwing, Jan. 1987, at 19.

Use of Modus Operandi Evidence in Sex Offense Cases, Cap-
tain Michael S. Child, Feb. 1985, at 30.
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UNIFORM CODE OF MILITARY JUSTICE see
MANUAL FOR COURTS-MARTIAL

UNITED STATESCODE

Criminal Offenses by Juveniles on the Federa Installation: A
Primer on 18 U.S.C. Sec. 5032, Mgjor Richard L. Palmatier, Jr.,
Jan. 1994, at 3.

UNLAWFUL COMMAND INFLUENCE

Appearance of Evil, An, Mg or James B. Thwing, Dec. 1985, at
13.

Command Influence Update: The Impact of Cruz and Levite,
Captain Samuel J. Rob, May 1988, at 15.

First Amendment—Revisited, The, Major Dennis M. Corrigan
& Lieutenant Steven Rose, Jan. 1976, at 7.

From Treakleto Thomas: The Evolution of the Law of Unlaw-
ful Command Influence, Captain Samuel J. Rob, Nov. 1987, at
36.

“Good Faith” Exception to the Commander's Search Authori-
zation: An Unwarranted Exception to a Warrantless Search,
The, Captain Frank W. Fountain, Aug. 1988, at 29.

Inwith the Old: Creeping Developmentsin the Law of Unlaw-
ful Command Influence, Lieutenant Colonel Lawrence J. Mor-
ris, May 1997, at 39.

Recent Devel opments in Unlawful Command Influence, Colo-
nel Robert A. Burrell, May 2001, at 1.

Recent Developments in Appellate Review of Unlawful Com-
mand Influence, Lieutenant Colonel Robert A. Burrell, May
2000, at 1.

Road to Hell Is Paved With Good Intentions: Finding and Fix-
ing Unlawful Command Influence, The, Major Deana M.C.
Willis, Aug. 1992, at 3.

Search and Seizure—Situations Where the Fourth Amendment
DoesNot Apply: A Guide for Commanders and Law Enforce-
ment Personnel, Mgjor Gary J. Holland, June 1988, at 57.

“This Better be Good”: The Courts Continue to Tighten the
Burden in Unlawful Command Influence Cases, Lieutenant
Colonel Lawrence J. Morris, May 1998, at 49.

Watchdog or Pitbull?: Recent Developments in Judicial
Review of Unlawful Command Influence, LTC JamesK. Love-
joy, May 1999, at 25.

What Commanders Need to Know About Unlawful Command
Control, Mgjor Larry A. Gaydos& Major Michael Warren, Oct.
1986, at 9.

Who's Afraid of Command Influence; or Can the Court of Mil-
itary Appeals Be This Wrong?, Colonel Craig S. Schwender,
Apr. 1992, at 19.

United States v. Ezell: |sthe Commander A Magistrate?
Maybe, Captain John S. Cooke, Aug. 1979, at 9.

United Statesv. Weasler and the Bargained Waiver of Unlawful
Command Influence Motions: Common Sense or Heresy?,
Major Michael E. Klein, Feb. 1998, at 3.

URINALY SIS, seealso DRUGS; ALCOHOL

Commander's Broad Reach: Perspective on United States v.
Bickel, A, Captain Lawrence J. Morris, Dec. 1990, at 25.

Defending the Apparently Indefensible Urinalysis Client in
Nonjudicial Proceedings, Captain Ronald W. Scott, Nov. 1986,
at 55.

Driving ‘Naked’; Privacy in Cyberspace; and Expansive *Pri-
mary Purpose’ Developments in Search and Seizure and Uri-
nalysis, Major Charles N. Pede, May 1997, at 20.

Fourth Amendment and Urinalysis: Facts (and More Facts)
Make Cases, The, Major Walter M. Hudson, May 2000, at 17.

Is the Army's Urinalysis Program Constitutional Under the
Fourth Amendment in Light of von Raab and Skinner?: The
Defense Perspective, Cynthia D. Marino, Dec. 1990, at 12.

Judicia Noticein Urinalysis Cases, Mg or Wayne E. Anderson,
Sept. 1988, at 19.

Litigating the Validity of Compulsory Urinalysis Inspections
Under Mil. R. Bvid. 313(b), Captain Craig E. Teller, Mar. 1986,
at 41.

New Developments in Search and Seizure and Urinalysis,
Major Charles N. Pede, Apr. 1998, at 80.

Outline Approach to Defending Urinalysis Cases, An, Captain
Joseph J. Impallaria, Jr., May 1988, at 27.

Prosecuting a Urinalysis Case: A Primer, Captain David E.
Fitzkee, Sept. 1988, at 7.

United States v. Campbell: A Magjor Change for Urinalysis
Prosecutions?, Major PatriciaA. Ham & Magjor Walter M. Hud-
son, May 2000, at 38.

Urinalysis Cases and Judicial Notice, Major Willis Hunter &
Captain Michael Davidson, July 1990, at 34.

Urinalysis Administrative Separation Boards in Reserve Com-
ponents, Major R. Peter Masterton & Captain James R. Sturdi-
vant, Apr. 1995, at 3.
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Urinalysis Reexamined, R. Bruce Neuling, Feb. 1985, at 45.
-V-

VEHICLES

In Search of the Automobile, Major Ernest F. Peluso, Jan. 1986,

?/IIZCs"I'I M/WITNESS ASSISTANCE PROGRAM

Army's Victim Witness Assistance Program, The, Major Dou-
glas K. Mickle, Nov. 1994, at 3.

VICTIMS

A Helping Hand: The Victim and Witness Protection Act of
1982, Captain Stephen J. Kaczynski, Oct. 1984, at 24.

Army's Victim Witness Assistance Program, The, Major Dou-
glas K. Mickle, Nov. 1994, at 3.

Article 139: A Remedy for Victims of Soldier Misconduct,
Captain Gregory A. McClelland, Aug. 1985, at 18.

Article 139 and the Victim and Witness Protection Act of 1982,
Raobert A. Frezza, Jan. 1988, at 40.

State Compensation for Victims of Crime, Lieutenant Colonel
Warren G. Foote, Mar. 1992, at 51.

Victim-Witness Assistance, Major Warren G. Foote, June 1991,
at 63.

Working With Child Abuse Victims, Captain Vito A. Clementi,
May 1988, at 36.

VIDEO

Television Comesto Court, Mgjor Leonard R. Piotrowski, Nov.
1974, at 1.

Video Tapesand the Law: An Update, Captain Gary F. Thorne,
Mar. 1977, at 7.

VIETNAM
Application and Use of Post-Traumatic Stress Disorder as a
Defense to Criminal Conduct, Captain Daniel E. Speir, June
1989, at 17.

“Vietnam Syndrome” Defense: A “G. |. Bill of Criminal
Rights?’, The, Samuel Pyeatt Menefee, Feb. 1985, at 1.

VOIR DIRE see also COURT MEMBERS
Continued Viability of Peremptory Challenges in Courts-Mar-

tial, The, Lieutenant Colonel James A. Young, I11, Jan. 1992, at
20.

Discovering and Removing the Biased Court Member, Captain
Bernard P. Ingold, Jan. 1986, at 32.

Questioning and Challenging the “Brutally” Honest Court
Member: Voir Direin Light of Smart and Heriot, Mgjor Tho-
mas W. McShane, Jan. 1986, at 17.

Should Peremptory Challenges Be Retained in the Military Jus-
tice System in Light of Batson v. Kentucky and Its Progeny?,
Norman G. Cooper & Magjor Eugene R. Milhizer, Oct. 1992, at
10.

Voir Dire, Captain David A. Shaw, Apr. 1975, at 16.

Voir Dire and Challenges. Law and Practice, Captain Kevin T.
Lonergan, Oct. 1987, at 38.

Voir Dire: Making Your First Impression Count, Major Har-
gis, Nov. 1998, at 54.

Voir Dire: What's the Point?, Major Hasdorff, U.S. Army
Reserve, June 2001, at 17.

-W-
WAIVER

Resurgent Doctrine of Waiver, The, Captain Raymond M.
Saunders, Aug. 1984, at 24.

United Statesv. Graves. No More Affirmative Waiver?, Major
Lawrence J. Sandell, June 1976, at 7.

Waiver Swamp, The, Captain Paul B. Haseman, Nov. 1975, at
21.

Waiver of Motions in Pretrial Agreements, Captain Robert M.
Smith, Nov. 1986, at 10.

WARRANTS

Issues Raised by Military Warrants, Major Francis A. Gilligan,
Aug. 1972, at 4.

Muniz, Breseman, Craig, and the Right to Privacy in a Govern-
ment-Owned Desk, Captain David P. Arcuri, Jan. 1992, at 26.

WIRETAP see also FOURTH AMENDMENT

Fourth Amendment Practice and the Military Rules of Evi-
dence, Mgjor Stephen A. J. Eisenberg, May 1980, at 30.

Hercules Unchained: A Simplified Approach to Wiretap,
Investigative Monitoring, and Eavesdrop Activity, Major
Stephen A. J. Eisenberg, Oct. 1980, at 1.
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Coping with the Forgetful Witness (The One-Two Punch),
Major Hansen, Dec. 1999, at 47.

Helping Hand: The Victim and Witness Protection Act of 1982,
A, Captain Stephen J. Kaczynski, Oct. 1984, at 24.

Army's Victim Witness Assistance Program, The, Major Dou-
glas K. Mickle, Nov. 1994, at 3.

Appearance of Witnesses at Court-Martial Proceedings, Colo-
nel Edwin F. Ammerman, Jan. 1974, at 21.

Children Can Be Witnesses, Too: A Discussion of the Prepara-
tion and Utilization of Child-Witnessesin Courts-Martial, Cap-
tain Jeff C. Woods, Mar. 1983, at 2.

Citizen Informant, The, Lieutenant Colonel Herbert Green, Jan.
1982, at 1.

Clergy Privilege, The, Captain Michael J. Davidson, Aug.
1992, at 16.

Client Perjury: A Guidefor Military Defense Counsel, Captain
Lawrence A. Gaydos, Sept. 1983, at 13.

Client Perjury: Practical Suggestions for Defense Counsel,
Captain Alan D. Chute, Mar. 1986, at 52.

Corroboration of Accomplice Testimony: The Military Rule,
Captain Kurt J. Fischer, May 1986, at 48.

Cross-Examination for Trial Defense Counsel, Lieutenant
Colonel Kenneth H. Clevenger, Jan. 1992, at 3.

Defense Cross-Examination: What To Do When the Prosecutor
Finally Stops Asking Questions, Major Jack B. Patrick, May
1989, at 39.

Duty to Disclose Key Government Witness' Grant of Immunity,
Captain Stanley A. Millan, Jan. 1973, at 5.

Effective Use of Rape Trauma Syndrome, Captain Michael S.
Child, Oct. 1985, at 11.

Eyewitness Identification: Expert Psychological Testimony in
Courts-Martial, Captain Brian X. Bush, July 1979, at 10.

Finding an “ Adequate Substitute” Under R.C.M. 703(d), Major
Gilpin R. Fegley, May 1986, at 44.

Impeachment: An Overview, Major E. V. Kelley, Jr., Apr.
1987, at 12.

Impeachment by Prior Conviction: Military Rule of Evidence
609, Major Lee D. Schinasi & Lieutenant Colonel Herbert
Green, Jan. 1981, at 1.

IsR.C.M. 1001(b)(5) Dead? An Analysis of Horner/Ohrt, Cap-
tain George R. Johnson, May 1990, at 44.

Itis Not Just What You Ask, But How You Ask It:  The Art of
Building Rapport During Witness Interviews, Mgor MacDon-
nell, Aug. 1999, at 65.

Litigating Defense Requests for Witnesses, Lieutenant Colonel
Ronald M. Holdaway, Apr. 1975, at 17.

Mental Evaluations of an Accused Under the Military Rules of
Evidence: An Excellent Balance, Major Vincent P. Yustas,
May 1980, at 24.

Military Rule of Evidence 608(b) and Contradictory Evidence:
The Truth-Seeking Process, Captain Stephen B. Pence, Feb.
1987, at 30.

Military Rule of Evidence 803(24)(B) and the Available Wit-
ness, Lieutenant Colonel Ferdinard D. Clervi, Nov. 1986, at 51.

Military Rule of Evidence 803(4): The Medical Treatment
Hearsay Exception and Trial Practice, Captain Marcus A.
Brinks, Jan. 1993, at 30.

Military Rules of Evidence: An Advocate's Tool, The, Captain
LeeD. Schinasi, May 1980, at 3.

Preparing Witnesses For Trial—A Methodology for New Judge
Advocates, Captain Alan K. Hahn, July 1982, at 1.

Problems in Immunity for Military Witnesses, Captain Martin
B. Healy, Sept. 1986, at 21.

Protecting the Child Witness: Avoiding Physical Confrontation
With the Accused, Captain David F. Abernathy, Nov. 1985, at
23.

Rape Trauma Syndrome: Modifying the Rules in Rape Prose-
cution Cases, Captain Maurice Portley, Nov. 1983, at 1.

Recalcitrant Witness, The, Lieutenant Colonel Michael B.
Kearns, Jan. 1987, at 30.

Sequestration of Witnesses—Recent Devel opments Regarding
Military Rule of Evidence 615, Captain James K. Reed, May
1989, at 37.

Timing is Everything: ldentifying Prior Consistent State-
ments, Major O’ Brien, March 2000, at 31.

Two-Witness Rule in Falsification Offenses: Going, Going,
But Still Not Gone, The, Lieutenant Commander Mary T. Hall,
May 1989, at 11.

United States v. Hines: An Examination of Waiver Under the
Confrontation Clause, Captain Roger D. Washington, Mar.
1987, at 22.
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Use of Article 32 Testimony at Trial—A New Peril for Defense
Counsel, Captain Mark Cremin, Jan. 1991, at 35.

Using Experts to Prepare for Courts—Martial, Lieutenant
Colonel Larry E. Kinder, Jan. 1990, at 27.

Using Residual Hearsay, Captain Walter M. Hudson, Nov.
1993, at 3.

Victim-Witness Assistance, Major Warren G, Foote, June 1991,
at 63.

Victim's Loss of Memory Deprives Accused of Confrontation
Rights, Mgjor Thomas O. Mason, Mar. 1987, at 14.

Witness Production Revisited, Mgjor Richard H. Gasperini,
Aug. 1981, at 1.

Witness Production and the Right to Compul sory Process, Cap-
tain Richard H. Gasperini, Sept. 1980, at 22.

Witnesses: The Ultimate Weapon, Major Vaughan E. Taylor,
May 1987, at 12.

Working With Child Abuse Victims, Captain Vito A. Clementi,
May 1988, at 36.

WRITS

Extraordinary Writs in the Military, Captain Gary F. Thorne,
Aug. 1977, at 8.
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